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PREFACE 

The  r!oTninander*B  Handbook  is  divided  into  five  separate  sections  as  follows: 


Section  Divider  Color 


I. 

Evidence 

Blue 

n. 

Procedure 

Pink 

in. 

Criminal  Law 

Yellow 

IV. 

Civil  Law 

Green 

V. 

Glossary  of  Words  and  Phrases 

Gray 

This  publication  is  designed  to  explain  the  rather  complex  legal  principles  and 
procedures  inherent  in  the  militazy  justice  and  dvil  law  system.  Its  aim  is  to  assist 
commanders  in  discharging  their  reqmnsibilities  under  the  Uniform  Code  of  Military 
Justice.  In  some  cases,  the  eaylanations  of  law  have  been  somewhat  over-simplified 
for  the  purpose  of  clarity  and  represent  only  general  rules.  There  may  be  some 
uncommcm  situations  where  the  general  rule  does  not  prppm’ly  resolve  the  problem. 
According,  this  publicatkm  should  not  be  utilized  without  supplemmitaiy  Iqgal 
research. 
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CHAPTER  I 


THE  LAW  OF  PRIYH^GES 


INTRODUCTION  TO  THE  LAW  OF  PRIVILEGES 

The  law  concerning  privileges,  foimd  in  Section  V  of  the  Military  Rules  of 
Evidence  (Part  m,  MCM,  1984),  represents  the  President's  determination  that  it  is 
in  the  best  interests  of  the  public  to  prohibit  the  use  of  specific  evidence  arising  firom 
a  particular  relationship  in  order  to  encoura^  such  relationships  and  to  preserve 
them  once  formed.  For  instance,  it  is  considered  to  be  in  the  public's  best  interest 
that  the  institution  of  marriage  be  preserved.  Therefore,  as  will  be  evplained  in  this 
chapter,  evidentiaiy  rules  exist  which  prohibit,  under  certain  circumstances, 
compelling  one  spouse  to  testify  against  the  other  or  the  disclosing  by  one  spouse  of 
confidential  communications  made  between  the  spouses  during  their  marriage.  Such 
prohibitions  represent  public  policy  determinations  that  the  rules  of  this  privilege  will 
foster  the  preservation  of  the  institution  of  marriage  and,  fiuther,  that  the  public 
need  for  the  preservation  of  the  marital  bonds  outweighs  the  benefits  that  would  be 
obtained  at  court  if  such  prohibitions  did  not  exist. 

This  section  will  eT^lain  several  of  the  more  common  privileges  recognized  by 
the  militaiy.  Understanding  these  privileges  m  important  because  they  ^ply  not 
only  at  courts-martial,  but  at  administrative  discharge  boards,  NJP,  pretrial 
investigations,  courts  of  inquiry,  and  requests  for  search  authorization. 


HUSBAND-WIFE  PRIVILEGE  -  MIL.R.EVID.  504 

A.  Mil.R.Evid.  504  sets  forth  two  distinct  privileges.  One  relates  to  the 
capadtv  of  one  Spouse  to  testify  against  the  other  (spousal  incapacity).  The  other 
privilege  relates  to  confidential  communications  between  the  spouses  while  married. 

1.  Spousal  inc^acity  (Mil.R.Evid.  504(a)).  Under  this  privilege,  a 
person  has  the  privilege  either  to  elect  to  testify  or  refuse  to  testify  against  his  or  her 
qxmiK  if,  at  the  time  the  testimony  is  to  be  introduced,  the  parties  are  lawfully 
married.  A  lawful  marriage  will  also  include  a  common-law  marriage  if  contracted 
in  accordance  with  the  law  of  a  state  whidi  recognizes  common-law  marriages.  If, 
at  the  time  of  testifying,  the  parties  are  divorced,  or  if  their  marriage  has  been  legally 
annulled,  the  privily  will  not  be  available. 
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Assume,  for  mcample,  that  A  commits  a  crime  and  is  brou^t  to 
trial  while  lawfully  married  to  B.  B,  if  called  to  testify  against  A,  may  refuse  to 
testify  against  ^  conversely,  B  may  elect  to  testify  against  A-  The  privilege  to  refuse 
to  testify  belongs  solely  to  the  witness  spouse,  not  to  the  accused  spouse.  If  A  and 
B  were  married  at  the  time  A  committed  the  crime  and  before  A's  trial  commences 
A  and  B  were  divorced,  then  B  would  not  have  the  spousal  incapacity  privilege  to 
refuse  to  testify.  The  spousal  incapacity  privilege  is  permitted  only  if  the  parties  are 
lawfully  married  at  the  time  the  testimony  is  to  be  taken.  A  legal  separation  does 
not  defeat  the  spousal  incapacity  privilege. 

2.  Confidential  communication.  Any  communication  made  between 
a  husband  and  wife  while  they  were  lawfully  married  and  not  legally  separated  is 
privileged  if  the  communication  was  made  in  a  manner  in  which  the  spouses 
reasonably  believed  that  they  were  conducting  a  discussion  in  confidence,  i.e.,  the 
communication  was  made  privately  and  not  intended  to  be  disclosed  to  third  parties. 
The  key  concepts  that  trigger  this  privilege  are:  (1)  The  conHdentiality  of  the 
communication,  and  (2)  the  existence  of  a  lawful  marriage  at  the  time  the 
communication  was  made. 

This  privilege  may  be  asserted  by  either  the  testifying  spouse  or 
the  accused  spouse.  However,  the  privilege  will  not  prevent  the  disclosure  of  a 
confidential  communication,  even  if  otherwise  privileged,  if  the  accused  spouse  desires 
that  the  commimication  be  disclosed. 

Assume  A  and  B  are  lawfully  married  when  A  tells  B,  in 
confidence,  that  he  robbed  a  bank.  B,  if  called  to  testify,  even  if  she  elects  to  testify 
about  other  matters,  may  assert  the  confidential  communication  privilege  and  refuse 
to  testify  about  what  A  told  her  in  confidence.  Also,  A  may  assert  the  confidential 
communication  privilege  and  prevent  B  from  disclosing  A'a  statement.  The  situation 
would  be  the  same,  even  if  A  and  B  were  legally  divorced  at  time  of  trial.  Unlike  the 
spousal  incapacity  privilege  to  refuse  to  testify,  the  marital  status  of  the  parties  at 
time  of  trial  is  irrelevant.  As  long  as  the  confidential  communication  was  made  while 
the  parties  were  lawfully  married,  and  not  legally  separated,  the  confidential 
communication  privilege  may  be  asserted. 

B.  In  the  event  that  the  testifying  spouse  elects  to  testify  against  the 
accused  spouse,  and  the  accused  spouse  invokes  the  confidential  privilege  to  prevent 
his  spouse  from  testifying,  the  latter  privilege  will  prevail. 
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C.  Neither  the  privilege  to  refuse  to  testify  nor  the  confidential 
communication  privilege  exist  if: 

1.  One  spouse  is  charged  with  a  crime  against  the  pmaon  or  property 
of  the  other  spouse  or  against  the  child  of  either  qxnise;  or 

2.  the  marriage  is  a  sham,  ie,  the  marital  relationship  was  entered 
into  with  no  intention  of  the  parties  to  live  tc^ther  as  husband  and  wife. 


CLERGY-PENITENT  PRIVILEGE  -  MILJLEVID.  603 

A.  Under  this  rule,  a  person  has  a  privilege  to  refuse  to  disclose  and  to 
prevent  another  from  disclosing  a  confidential  communication  by  the  person  to  a 
clergyman  or  to  a  clergyman's  assistant,  if  such  communication  is  made  either  as  a 
formal  matter  of  religion  or  as  a  matter  of  conscience. 

B.  The  rule  defines  a  clergyman  as  "a  minister,  priest,  rabbi,  chaplain,  or 
other  similar  fimctionaiy  of  a  religious  organization,  or  an  in^vidual  reasonably 
believed  to  be  so  by  the  person  consulting  the  clergyman. "  This  definition  lends  itself 
to  broad  interpretation.  It  is  therefore  difficult  to  determine  who  may  constitute  a 
"similar  fimctionaiy  of  a  religious  organization.”  Some  guidance  is  provided  by  the 
Advisory  Committee  to  the  Federal  Rules  of  Evidence.  With  respect  to  the  proposed 
Federal  Rule  of  Evidence  concerning  this  clergyman-penitent  privilege,  the  Advisory 
Committee  noted  that  a  "clergyman"  is  regularly  engaged  in  activities  conforming  at 
least  in  a  general  way  with  those  of  a  Catholic  priest,  Jewish  rabbi,  or  minister  of  an 
established  Protestant  denomination,  though  not  necessarily  on  a  full-time  basis. 
The  definition  of  "clergyman"  in  light  of  the  Advisoiy  Committee's  considerations 
would  not  appear  to  be  so  broad  as  to  include  self-styled  or  self-determined 
ministers. 

C.  The  privilege  may  be  asserted  by  the  penitent  concerned  or  by  the 
clergyman  or  clergyman's  representative  on  behalf  of  the  penitent.  It  may  be  waived 
only  by  the  penitent. 


DOCTOR-PATIENT  PRIVILEGE  -  MELR-EVID.  601(d) 

The  Military  Rules  of  Evidence  do  not  recognize  any  doctor-patient  privily. 
Statements  made  by  a  military  member  to  either  a  civilian  or  militaiy  fdiysician  are 
not  privileged  and,  assuming  such  statements  are  otherwise  admi^ble,  the 
statements  may  be  disdosed  and  admitted  into  evidence  at  a  courts-martial. 
Informatkm  obUuned  while  interviewing  a  mmnber  exposed  to  the  acquired  immune 
defideiKy  syndrome  (AIDS)  virus,  fixr  treatment  or  epidemiologic  purposes,  however. 
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mi^  not  be  used  to  support  any  adverse  personnel  action.  These  adverse  personnel 
actions  include  court-martial,  noi\judicial  punishment,  involuntary  separation  if  for 
other  than  medical  reasons,  administrative  or  punitive  reduction  in  grade,  denial  of 
promotion,  unfavorable  entries  in  personnel  records  and  a  bar  to  enlistment. 


CLASSIFIED  INFORBfA'nON  -  MI1JR.EVID.  505 

As  a  general  rule,  classified  information  is  privileged  firom  disclosure  if 
disclosure  would  be  detrimental  to  national  security.  Classified  information  is  any 
information  or  material  that  has  been  determined  the  United  States  Government 
pursuant  to  an  executive  order,  statute,  or  regulation,  to  require  protection  against 
unauthorized  disclosure  for  reasons  of  national  security.  The  privilege  may  be 
invoked  only  by  the  head  of  the  executive  or  military  department  having  control  over 
the  matter.  When  faced  with  a  request  for  disclosure  of  classified  information,  a 
convening  authority  should  withhold  the  information  and  seek  the  advice  of  the  trial 
counsel  or  staff  judge  advocate.  Improper  release  of  classified  information  waives  the 
privilege  and  could  detrimentally  affect  national  security. 


IDENTITY  OF  INFORMANT  -  MILJLEVID.  507 

A.  Under  this  rule,  the  United  States  has  a  privilege  to  refuse  to  disclose 
the  identity  of  an  informant.  An  informant  is  defined  as  a  person  who  has  furnished 
information  relating  to  a  possible  violation  of  law  to  law  enforcement  personnel.  It 
is  the  informant's  identity,  not  the  substance  of  his/her  communications,  which  is 
protected. 

B.  The  privilege  is  typically  claimed  by  an  agent  of  the  Naval  Investigative 
Service  or  by  the  prosecutor. 

C.  Exceptions.  No  privilege  exists  once; 

1.  The  informant  appears  as  a  witness  for  the  prosecution;  or 

2.  the  military  judge  determines  that  disclosure  of  the  informant's 
identity  is  necessary  to  the  accused's  defense  on  the  issue  of  guilt  or  innocence. 


VOLUNTARY  DISCLOSURE  FOR  DRUG  ABUSE  REHABILITATION 

Voluntary  self-rrferral  for  counseliiig,  treatment,  or  rehabilitation  is  a  one¬ 
time  procedure  that  enables  drug-dqrendent  servicemembers  to  dbtain  help  without 
risk  of  disciplinary  action.  Disclosure  of  lufi  or  pn—eMimi  incident  tn  to 
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designated  officials  will  be  considered  confidential  as  long  as  the  disclosure  is  solely 
to  obtain  assistance  under  the  self-referral  program.  There  is  no  confidentiality  for 
disclosure  of  drug  distribution.  Any  evidence  obtained  directly  or  derivatively  firom 
a  qualified  disclosure  may  not  be  used  at  disciplinary  proceedings,  on  the  issue  of 
characterization  of  service  in  separation  proceedings,  or  for  vacating  previously 
suspended  punitive  action.  Participation  in  the  self-referral  program  does  not 
preclude  disciplinary  action  or  adverse  administrative  action  based  upon 
"independent"  evidence.  Personnel  in  the  program  are  subject  to  valid  unit  sweep 
and  random  urinalysis  inspections  pursuant  to  MiLREvid.  313.  The  results  of  such 
testing  can  be  used  for  all  disdplinaiy  purposes.  See  OPNAVINST  5350.4  (series), 
enclosure  (5),  for  more  information  on  self-referral. 
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NOTES  (continued) 


CHAPTER  n 


THE  LAW  OF  SELF-lNCRIMlNATION 


FIFTH  AMENDBIENT 

The  fifth  amendment  of  the  U.S.  ComBtitution  provides:  "nor  shall  [any  person] 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.” 


ARTICLE  31  OF  THE  UNIFORM  CODE  OF  MILITARY  JUSTICE 

A.  Text.  Article  31  provides  a  number  of  protections. 

1.  No  person  subject  to  this  chapter  may  compel  any  person  to 
incriminate  himself  or  to  answer  any  questions  the  answer  to  which  may  tend  to 
incriminate  him. 

f  2.  No  person  subject  to  Uiis  chapter  may  interrogate  or  request  any 

statement  firom  an  accused  or  a  person  suspected  of  an  offense  without  first  informing 
him  of  the  nature  of  the  accusation  and  advising  him  that  he  does  not  have  to  make 
any  statement  regarding  the  offense  of  which  he  is  accused  or  suspected,  and  that 
any  statement  made  by  him  may  be  used  as  evidence  against  him  in  a  trial  court- 
martial. 

3.  No  person  subject  to  this  chapter  may  oonq)el  any  person  to  make 
a  statement  or  produce  evidence  before  ai^  militaiy  tribunal  if  the  statement  or 
evidence  is  not  material  to  the  issue  and  may  tend  to  degrade  him. 

4.  No  statementobtainedfinm  any  person  in  violation  of  this  article, 
or  throuc^  the  use  of  coercion,  unlawful  infiuenoe,  or  unlawfiil  inducement,  may  be 
received  in  evidence  against  him  in  a  trial  by  court-martial. 

B.  fUniwral  Hinrii—kwi  llie  concem  of  Congress  in  enacting  article  31  was 
the  interplay  of  interrogations  with  the  militaiy  relationship.  ^)ecifical]y,  because 

the  ^ect  siqierior  rank  or  i^dal  positkm,  the  mere  asking  of  a  question  under 
certain  ciicuinstanoes  could  be  ocmstnied  as  the  equivalmt  of  a  oommaml. 
Coneequmitly,  to  <msuie  that  the  i»ivilege  against  self-incrimination  was  not 
undnrmined,  artide  31  requires  that  a  suspect  be  advised  of  qiedfic  rights  before 
questfaniing  can  proceed. 

f 
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C.  To  whidt  interrogators  does  article  81  app^y?  Article  31(b)  requires  a 
"person  subject  to  this  cluq>ter''  (UCMJ)  to  warn  an  accused  or  suspect  prior  to 
requesting  a  statement  or  conducting  an  interrogation.  The  tmrm  "person  subject  to 
this  diiq>ter"  has  been  the  subject  of  some  confusion.  All  military  personnel,  when 
acting  for  the  military,  must  operate  within  the  framework  of  the  UCMJ.  As  a  result, 
military  personnel  acting  as  investigators  or  intent^ators  muirt  warn  a  suspect  under 
article  31(b)  prior  to  conducting  an  interview  of  a  suspect. 

D.  Application  to  other  interrogations.  The  agents  of  the  Naval 
Investigative  Service  and  the  Marine  Corps  Criminal  Investigation  Division  must 
comply  with  article  31(b)  in  all  military  interrogations.  This  rule  applies  with  equal 
force  to  civilians  acting  as  base  or  station  police  when  acting  as  agents  of  the 
military. 


Civilian  law  enforcement  officers  are  not  required  to  give  an  article  31(b) 
warning  prior  to  questioning  a  military  pmwn  suspected  of  a  military  offense,  so  long 
as  they  are  acting  independently  of  military  authorities.  In  such  cases,  the  civilians 
are  not  acting  in  furtherance  of  a  military  investigation  unless  the  civilian 
investigators  are  acting  jointly  with  military  investigators.  Situations  arise  where 
a  servioemember  may  be  investigated  by  both  Fedmral  and  military  authorities. 
Merely  because  a  parallel  set  of  investigations  are  being  conducted  by  military  and 
Federal  or  state  authorities  does  nc^  make  the  civilians  agents  of  the  military.  Thus, 
no  article  31(b)  warning  will  usually  be  required  of  civilian  authorities  unless  th^ 
act  directly  for  the  military,  or  the  two  investigations  are  merged  into  one. 

E.  Who  must  be  warned?  Artide  31(b)  requires  that  an  accused  or  suspect 
be  advised  of  his  ri^ts  prior  to  questioning  or  interrogation.  Aperson  is  an  accused 
if  charges  have  been  preferred  against  him  or  her.  On  the  other  hand,  to  determine 
when  a  servioemember  is  a  suspect  is  more  difficult  The  test  applied  in  this 
situation  is  whether  suspicion  has  oystallised  to  such  an  extent  that  a  general 
accusation  of  some  recognisable  aiuM  can  be  made  against  this  individual.  This  test 
is  objective.  Cknots  will  review  the  facts  available  to  the  interrogator  to  determine 
whether  the  interrogatin'  should  have  suspected  the  servioemember,  iu>t  whdl^r  he 
in  fact  did.  Bather  than  qteculating  in  a  given  situation,  warn  all  potential  suspects 
before  attempting  any  questkming. 

F.  When  mrm  warninfs  required?  As  soon  as  an  interrogator  seeks  to 
quertkm  ot  interrogate  a  serrioamember  suspected  an  offmae,  the  mmnber  must 
te  warned  in  acooidanoe  wiUi  artide  31(b). 

O.  Feir  ee  in  the  netnne  of  the  olTenee-  The  questioo  frequently 

ariass,  "pihist  I  warn  the  suapect  of  the  spedffc  artide  of  the  UCMJ  allegadly 
vioiatedr  Thera  is  no  need  to  adviae  a  suqMctdT  the  particular  artkdevkdated.  The 
wamii^  must  only  give  fkir  notice  to  the  suqiect  of  the  dfenae  or  arm  of  inquiry  so 
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that  he  can  intelligently  choose  whether  to  discuss  this  mattor.  For  example,  Agent 
Smith  is  not  rare  of  exactly  what  offense  Seaman  Jones  has  committed,  but  he  knows 
that  Seaman  Jones  diot  and  killed  Private  Findi.  In  this  situation,  rather  than 
advise  Seaman  Jones  of  a  specific  article  of  the  UCMJ,  it  would  be  impropriate  to 
advise  Seaman  Jones  tiiat  he  was  suspected  of  shooting  and  killing  Private  Finch. 

H.  Warnitiy  of  the  rifht  to  remain  ailfttiL  The  rig^t  to  remain  silent  is  not 
a  limited  ri^t  in  the  sense  that  an  accused  or  suspect  may  be  interrogated  or 
questioned  concerning  matters  which  are  not  self-incriminating.  Rather,  the  ri^t 
to  remain  silent  is  an  absolute  ri^^t  to  silence  —  a  rig^t  to  say  nothing  at  all. 

I.  Warniny  regarding  thA  of  speaking.  The  exact  language 

oi  article  31(b)  requires  that  the  warning  advise  an  accused  or  suspect  that  any 
statement  made  may  be  used  as  evidence  against  him  in  a  trial  by  court-martial. 

J.  "Statement"  defined.  Up  to  this  point,  the  reader  has  probably  assumed 
that  article  31  concerns  "statements"  of  a  suspect  or  accused.  This  is  correct,  but  the 
term  "statement"  means  nmre  than  just  tiie  written  or  spolmn  word. 

First,  a  statement  can  be  <»al  or  written.  In  court,  if  the  statement  were 
oral,  the  interrogator  can  relate  the  substance  of  the  statement  from  recollection  or 
notes.  If  written,  the  statement  of  the  accused  or  suspect  may  be  introduced  in 
evidence  by  the  prosecution.  Many  individuals,  after  being  taken  to  an  NIS  office  and 
after  waiving  their  ri^t  to  remain  silent  and  their  ri^t  to  counsel,  have  given  a  full 
omfession.  When  asked  if  they  made  a  "statement”  to  NIS,  they  will  often  respond, 
"No,  I  did  not  make  a  statement;  I  told  the  agent  what  I  did,  but  I  refused  to  sign 
anything."  Provided  the  accused  was  fully  advised  of  his  ri^ts,  understood  and 
voluntarily  waived  those  ri^ts,  an  oral  confession  or  admission  is  as  valid  for  a 
court's  consideration  as  a  writing.  Naturally,  where  the  confession  or  admission  is 
in  writing  and  signed  by  the  accused,  the  acoised  will  have  great  difficulty  den3ring 
the  statmnent  car  attributing  it  to  a  fsbrication  by  the  interrogator.  Thus,  where 
possible,  pretrial  statements  firmn  an  accused  or  suspect  should  be  reduced  to  writing, 
whether  or  not  the  accused  car  suspect  agrees  to  sign  it. 

In  addition  to  oral  statements,  some  actions  of  an  accused  or  suspect 
may  be  omsidmred  the  equivalent  of  a  statement  and  are  thus  protected  by  article  31. 
During  a  seardi,  fiar  examide,  a  suspect  may  be  asked  to  identify  an  item  of  clothing 
in  wh^  o(mtnl>and  has  been  located.  If,  as  indicated,  the  servioemembmr  is  a 
sitqwct,  these  acts  on  his  part  may  amount  to  admissions.  Therefore,  care  must  be 
tahm  to  see  that  the  suspect  is  warned  of  his  artide  31(b)  ri^ts  ot  the  identification 
of  the  dothing  is  ohtidned  from  some  other  source.  In  most  cases,  however,  a  request 
for  the  identification  of  an  individual  is  not  an  "intorrogation";  production  of  the 
identification  is  not  a  "statement*  wfthin  the  meaning  oi  artide  31(b)  and,  therefme, 
no  wamiiqpi  are  required.  Superiors  and  those  in  positkmstdautiMaity  may  lawfully 
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demai^  a  servioemember  to  produce  identifkation  at  any  time  without  first  warning 
the  servioemember  under  article  31(b).  Merely  identifying  mie's  self  upon  request  is 
generally  considered  to  be  a  neutral  act  An  e9ccq[>tion  to  this  general  rule  arises 
wl^  the  smrvicemember  is  suspected  of  carrying  false  identification.  In  such  cases, 
the  act  of  producing  identification  is  an  act  that  directly  relates  to  the  ofiense  of 
which  the  servioemember  is  suspected.  The  act,  therefore,  is  "testimonial"  and  not 
neutral  in  nature. 

K.  Body  fluids.  The  Court  of  Military  ^peals  has  ruled  that  the  taking  of 
blood  and  urine  q>ecimens  is  not  protected  by  article  31  and,  hence,  article  31(b) 
warnings  are  not  required  before  taking  such  specimens.  The  Military  Rules  of 
Evidence  treat  the  taking  of  all  body  fluids  as  nontestimonial  and  neutral  acts  and 
thus  not  protected  by  article  31.  Although  the  attraction  of  botfy  fluids  no  longer  falls 
within  the  purview  of  article  31,  the  laws  concerning  search  and  seizure  and 
inspection  remain  applicable,  and  compliance  with  Mil.R.Evid.  312  is  a  prerequisite 
for  the  admissibility  in  court  of  involuntarily  obtained  body  fluid  samples.  See 
chapter  m,  infra.  Furthermore,  even  thou^  urinalysis  results  are  not  subject  to  the 
requirements  of  article  31(b),  th^  sometimes  may  not  be  admissible  in  courts- 
ma^ial  because  of  administrative  policy  restraints  imposed  by  departmental  or 
service  regulations. 

L.  Other  nontestimonial  acts.  To  compel  a  suspect  to  display  scars  or 
iiyuries,  try  on  clothing  or  shoes,  place  feet  in  footprints,  or  submit  to  fingerprinting 
does  not  require  an  article  31(b)  warning.  A  suspect  does  not  have  the  option  of 
refusing  to  perform  these  acts.  The  reason  for  this  rests  on  the  fact  that  these  acts 
do  not,  in  or  of  themselves,  constitute  an  admission,  even  though  they  may  be  used 
to  link  a  suspect  with  a  crime.  The  same  rule  applies  to  voice  and  handwriting 
exemplars  and  participation  in  lineups.  As  a  rule,  however,  commanders  should  seek 
professional  legal  advice  before  attempting  a  lineup  or  exemplar. 

M.  Applicability  to  nonjudiciAl  punishment  fartide  15)  hearings.  The 
Manual  fgr  Courts-Martial  provides  that  the  mast  or  office  hours  hearing  shedl 
indude  an  explanation  to  the  accused  of  his  or  her  rights  under  artide  31(b).  Thus, 
an  artide  31(b)  warning  is  required,  and  these  ri^ts  may  be  exercised;  that  is,  the 
accused  is  permitted  to  remain  silent  at  the  hearing. 

While  no  statement  need  be  given  ly  the  accused,  artide  15  presupposes 
that  the  offko*  imposing  noqjudidal  famishment  will  afford  the  smvioemember  an 
oppOTtunify  to  presmt  matters  in  his  own  behalf.  It  is  recommended  that  oonq>lianoe 
with  artide  31(b)  ri^ts  at  NJP  be  documented  on  forms  such  as  those  set  forth  in 
JAOMAN,  app.  A-l-b,  A-l-c,  or  A-l-d. 

Artide  16  hearings  are  custodial  situatuHis.  As  discussed  below,  whmi 
a  suqiect  is  m  custody,  the  law  requires  that  certain  counsel  warnings  be  given  to 
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ensure  the  admissifaility  of  statements  at  a  subsequent  court-martial.  Ilierefore,  it 
is  recommended  that  the  accused  be  given  counsel  warnings  at  XOI  and  article  15. 
For  example,  if,  during  his  NJP  hearing  for  wroogfiil  possession  of  marijuana. 
Seaman  Jones  confesses  to  selling  drugs,  the  confesskm  mii^t  not  be  admissible 
against  him  at  his  subsequmit  court-martial  for  wrongful  sale  drugs,  provided  that 
Seaman  Jones  was  not  given  counsel  warnings  at  NJP.  Statements  given  at  NJP  by 
the  accused,  however,  are  admissible  against  the  accused  at  the  NJP  itself,  r^[ardless 
of  whether  the  accus^  was  given  counsel  warnings. 


THE  RIGHT  TO  COUNSEL 

A.  Cminwal  warnings.  Apart  firom  a  suspect's  or  accused's  article  31(b) 
ric^ts,  a  servioemember  who  is  in  "custody"  must  be  advised  of  additional  rights, 
niese  rigdits,  which  are  sometimes  referr^  to  as  MimndaATAtnpia  warnings,  are 
codified  and  somewhat  esqiwnded  by  Mil.REvid.  305.  Counsel  warnings  should  be 
stated  as  follows: 

1.  "You  have  the  rig^t  to  consult  with  a  lawyer  prior  to  any 
questioning.  This  lawyer  may  be  a  civilian  lawyer  retained  by  you  at  your  own 
expense,  a  military  lawyer  appointed  to  act  as  3^ur  counsel  without  cost  to  3mu,  or 
both." 


2.  "You  have  the  right  to  have  such  retained  civilian  lawyer  or 
iqipointed  military  lawyer  or  both  present  during  this  or  any  other  interview." 

In  addition  to  custodial  situations,  Mil.REvid.  305(d)(1)(B)  requires  that 
counsel  warnings  be  given  when  a  suspect  is  interrogated  after  preferral  of  charges 
or  the  impodtion  of  pretrial  restraint  if  the  interrogation  concmis  matters  that  wm 
the  subject  of  the  preferral  of  charges  or  that  led  to  the  pretrial  restraint. 

If  the  suspect  or  accused  requests  counsel,  all  interrogntinn  anrf 
quantioniny  must  immcdiatdy  cease.  Questioning  may  not  be  renewed  unless  the 
accused  himself  initiates  further  conversation  or  counsel  has  been  made  available  to 
the  accused  in  the  interim  between  his  invocation  of  his  ri^ts  and  subsequent 
questioning. 

B.  "ihutody-"  While  custody  mig^t  imply  th®  "j^il  house"  or  "brig,"  the 
courta  have  interinreted  this  term  in  a  far  broader  smise.  Any  dq[>rivation  of  one's 
freedom  of  actum  in  any  significant  way  omstitutes  custody  for  the  purpose  of  the 
counsel  requirement.  Suppose  Seaman  Apprentice  F\illar  is  taken  befine  his 
omnmanding  dlker.  Commander  %>arks,  for  questioning.  Fuller  is  nc^  under 
^pprehoMum  or  arrest;  furthermore,  no  diarges  have  been  preferred  against  him. 
Sparks  proceeds  to  cpiestkm  Fuller  omoeming  a  bitdmn  windcmr  in  the  finmer's  office. 
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Sparks  has  been  informed  by  Petty  Officer  Jenks  that  he  saw  Fuller  toss  a  rock 
throu^  the  window.  Here,  FHiller  is  suspected  of  damaging  militaiy  property  of  the 
United  States.  In  this  situation,  with  Fuller  standing  before  his  commanding  officer, 
it  slmuld  be  obvious  that  Fuller  has  bemi  denied  his  fireedom  of  action  to  a  significant 
d^pree.  Fullmr  is  not  free  sinq>ly  to  leave  his  commanding  officer's  office  or  to  refuse 
to  iqppear  for  questioning.  Tims,  Commander  ^arks  would  be  required  to  advise 
Fuller  of  his  counsel  rights  as  well  as  his  article  31(b)  rights.  If  Sparks  does  not, 
FuUer's  admission  that  he  broke  the  window  would  be  inadmissible  in  any 
forthcoming  court-martial.  Likewise,  where  a  suspect  is  summoned  to  the  NIS  office 
for  an  interview  with  NIS  agents,  this  will  constitute  custody  necessitating  article  31 
and  coimsel  warnings. 

C.  Spontaneous  confession.  One  further  drcumstance  is  worthy  of 
discussion.  Suppose  a  servicemembm*  voluntarily  walks  into  the  legal  officer's  office 
and,  without  any  type  of  interrogation  or  prompting  by  the  legal  officer,  fully 
confesses  to  a  crime.  The  confession  would  be  admissible  as  a  "spontaneous 
confession"  even  though  the  legal  officer  never  advised  the  servicemember  of  any 
ri^ts.  As  long  as  the  legal  officer  did  not  ask  any  questions,  no  warnings  were 
required.  There  is  also  no  legal  requirement  for  one  to  interrupt  a  spontaneous 
confession  and  advise  the  person  of  rights  under  article  31  even  if  the  spontaneous 
confessor  continues  to  confess  for  a  long  period  of  time.  If  the  listener  wants  to 
question  the  spontaneous  confessor  about  the  offense,  then  proper  article  31  and 
counsel  warnings  must  be  given  for  any  subsequent  statement  to  be  admissible  in 
court. 


COUNSELING  SESSIONS  AND  PERSONS  ACTING  IN  A  PRIVATE 
CAPACITY 

The  warning  requirements  apply  to  formal  and  informal  counseling  conducted 
in  an  official  capacity.  Statements  obtained  from  an  accused  or  suspect  would  not  be 
admitted  in  a  subsequent  court-martial  unless  tiie  "counselor"  provided  both  article 
31(b)  and  counsel  warnings.  Tliis  is  not  to  suggest  that  counseling  sessions  include 
such  warnings  as  a  matter  of  course,  but  rather  that  "counselors"  be  cognizant  of  tiie 
command’s  intended  forum  for  disposition  of  an  offense  prior  to  such  coimseling. 

Military  personnel  acting  in  a  purely  private  capacity  are  not  required  to  warn 
a  suspect.  For  example,  where  Seaman  Spano  questions  Seaman  Yuchel  about 
I^Muio's  missing  radio,  no  warning  is  required  where  Spano's  primary  purpose  is  to 
regain  his  own  prqprarty.  Yuchel's  admission  that  he  had  stolen  the  radio  would  be 
admissible  at  trial,  provided  that  Yuchel's  statement  was  voluntary. 
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CLEANSING  WARNINGS 

When  an  interrogator  obtains  a  confession  or  admission  without  proper 
warnings,  subsequent  compliance  wiUi  article  31  will  not  automatically  make  later 
statements  admii^ble.  This  is  best  illustrated  with  the  following  example:  assume 
the  accused  or  suspect  initially  makes  a  confession  or  admission  without  proper 
warnings-  This  is  called  an  "involuntary  statement*  and,  due  to  the  deficient 
warnings,  the  statement  is  inadmissible  at  a  court-martial.  Next,  assume  the 
accused  or  suspect  is  later  properly  advised  and  then  makes  a  second  statement 
identical  (or  otherwise)  to  the  first  "involuntary"  statement.  Before  the  second 
statement  can  be  admitted,  the  trial  counsel  must  make  a  dear  showing  to  the  court 
that  the  second  statement  was  both  voluntary  and  independent  of  the  first 
"involuntary"  statement.  There  must  be  some  indication  that  the  second  statement 
was  not  made  only  because  the  person  felt  the  government  already  knew  about  the 
first  confession  and,  therefore,  he  had  "nothing  to  lose"  by  confessing  again. 

The  Court  of  Military  Appeals  has  sanctioned  a  procedure  to  be  followed  when 
a  statement  has  been  improperly  obtained  from  an  accused  or  suspect.  In  this 
situation,  rewam  the  accused  giving  all  warnings  mandated.  In  addition,  include  a 
"deansing  warning"  to  this  effect:  "You  are  advised  that  the  statement  you  made  on 

_ cannot  and  will  not  be  used  against  you  in  a  subsequent  trial  by  court- 

martial."  Althou^  not  a  per  se  requirement  for  admission,  this  factor,  i.e.,  a 
"deansing  warning,"  will  assist  the  trial  counsel  in  meeting  his  burden  of  a  "clear 
showing"  that  the  second  statement  was  not  tainted  by  the  first.  Therefore,  it  is 
recommended  that  cleansing  warnings  be  given. 

Another  problem  in  this  area  concerns  the  suspect  who  has  committed  several 
crimes.  The  interrogator  may  know  of  only  one  of  these  crimes  and  properly  advises 
the  suspect  with  regard  to  the  known  ofiense.  During  the  course  of  the  interrogation, 
the  suspect  relates  the  circumstances  surrounding  desertion,  the  ofiense  about  which 
the  interrogator  has  warned  the  accused.  During  questioning,  however,  the  suspect 
tells  the  interrogator  that  while  in  a  desertion  status  he  or  she  stole  a  military 
vehide.  As  soon  as  the  interrogator  becomes  aware  of  the  additional  ofiense,  the 
interrogator  must  advise  the  suspect  of  his  or  her  ri^ts  with  regard  to  the  theft  of 
the  military  vehide  before  intent^^ating  the  suspect  concerning  this  additional  crime. 

K  the  interrogator  does  not  follow  this  procedure,  statements  about  the 
desmtlon  may  be  admissible;  but,  statements  concerning  the  theft  of  the  military 
vehide  that  are  given  in  response  to  interrogation  regarding  the  theft  probably  will 
be  excluded. 
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RIGHT  TO  TERMINATE  THE  INTERROGATION 

Although  not  required  by  article  31,  case  law,  or  the  Military  Rules  of 
Evidence,  some  courts  have  recommended  that  a  suspert  be  advised  that  he  or  she 
has  a  rig^t  to  terminate  the  interrog;ation  at  any  time  for  any  reason.  Failure  to  give 
such  advise  will  not  render  the  suspect's  confession  inadmissible;  however,  advising 
a  suspect  that  he  or  she  has  a  ri^t  to  terminate  the  interview  should  make  for  a 
strong  government  argument  that  any  confession  that  the  suspect  gives  is  voluntary. 


FACTORS  AFFECTING  VOLUNTARINESS 

To  be  admissible,  statements  must  be  completely  voluntary.  The  factors 
discussed  below  may  affect  the  admissibility  of  a  confession  or  admission.  For 
instance,  it  is  possible  to  completely  advise  a  person  of  his  or  her  ri^ts,  yet  secure 
a  confession  or  admission  that  is  completely  involuntary  because  of  something  that 
was  said  or  done. 

A.  Threats  or  promiaes.  To  invalidate  an  otherwise  valid  confession  or 
admission,  it  is  not  necessary  to  make  an  overt  threat  or  promise.  For  example,  after 
being  advised  fully  of  his  ri^ts,  the  siispect  is  told  that  it  will  "go  hard  on  him" 
unless  he  tells  all.  This  clearly  amounts  to  an  unlawful  threat. 

B.  Physical  force.  Obviously,  physical  force  will  invalidate  a  confession  or 
admission.  Consider  this  situation.  A  steals  B's  radio.  C,  a  friend  of  B's,  learns  of 
B's  missing  radio  and  suspects  A-  C  beats  and  kicks  A  until  A  admits  the  theft  and 
the  location  of  the  radio.  C  then  notifies  the  investigator,  2ii«  of  the  theft.  X  has  no 
knowledge  of  A's  having  been  beaten  by  C.  X  proceeds  to  advise  A  of  his  rights  and 
obtains  a  confession  from  A.  Is  the  confession  made  by  A  to  X  voluntary?  This 
situation  raises  a  serious  possibility  that  the  confession  is  not  volimtary  if  A  were  in 
fact  influenced  by  the  previous  beating  received  at  the  hands  of  C,  even  thou^  X 
knew  nothing  about  this.  Therefore,  cleansing  warnings  to  remove  this  actual  taint 
would  be  required. 

C.  Prolonged  confinement  or  interrogation.  Duress  or  coercion  can  be 
mental  as  well  as  physical.  By  denying  a  suspect  the  necessities  of  life  such  as  food, 
water,  air,  light,  restroom  facilities,  etc.,  or  merely  by  interrogating  a  person  for 
mctremely  long  periods  of  time  without  sleep,  a  confession  or  admission  may  be 
rendered  involuntary.  What  is  an  extremely  long  period  of  time?  To  answer  this,  the 
circumstances  in  each  case,  as  well  as  the  condition  of  the  suspect  or  accused,  must 
be  considered.  As  a  practical  matter,  good  judgment  and  common  sense  should 
provide  the  answer  in  each  case. 
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CONSEQUENCES  OF  VIOLATING  THE  BIGHTS  AGAINST  SELF- 
(  INCBIMINATION 

A.  EircluBionary  rule.  Any  atatementobtained  in  violation  of  any  applicable 
warning  requirement  under  article  31,  Miranda/Tempia.  or  Mil.REvid.  305  ia 
inadmissible  against  the  accused  at  a  court-martial.  Any  statement  that  is 
considered  to  have  been  involimtary  is  likewise  inadmissible  at  a  court-martial. 

B.  Fruit  of  the  poisonous  tree.  The  "primary  taint"  is  the  initial  violation 
of  the  accused's  ri^t.  The  evidence  that  is  the  product  of  the  eaqploitation  of  this 
taint  is  labeled  "fruit  of  the  poisonous  tree."  The  question  to  be  determined  is 
whether  the  evidence  has  been  obtained  the  ejqploitation  of  a  violation  of  the 
accused's  rifi^ts  or  has  been  obtained  by  "means  sufBcient]y  distinguishable  to  be 
purged  of  the  primary  taint." 

Thus,  if  Private  Jones  is  found  with  maryuana  in  her  pocket  and 
interrogated  without  being  advised  of  her  article  31(b)  ri^ts  and  confesses  to  the 
possession  of  1,000  pounds  of  maryuana  in  her  parked  vehicle  located  on  base,  the 
1,000  pounds  of  marquana,  as  well  as  Private  Jones'  confession,  will  he  excluded  from 
evidence.  The  reason:  The  1,000  pounds  of  maryuana  were  discovered  by  eiqploiting 
the  unlawfully  obtained  confession. 

The  Suspect's  Rights  Acknowledgement/Statement  form  (  JAGMAN,  app. 
A-l-m(l))  contains  the  suspect's  or  accused’s  artide  31(b)  rights  and  a  statement 
indicating  that  the  accused  or  suspect  understands  his  or  her  rifi^ts  and  has  chosen 
to  waive  those  rights.  Additionally,  this  form  contains  counsel  rights  and  an 
acknowledgement  and  waiver  of  these  rights.  Hiis  form  should  be  used  when  the 
command  desires  to  take  a  statement  from  a  suspect  in  custody.  The  form  will  help 
ensure  that  appropriate  ri^ts  warnings  are  given  and  that  a  record  of  the  ri^ts 
given  and  the  acknowledgement  and  waiver  of  the  same  will  be  available  if  a  dispute 
later  arises.  It  is  essential  that  these  rights  be  read  to  the  suspect  or  accused,  that 
they  be  explained,  that  the  individual  be  given  ample  opportunity  to  read  them  before 
■igning  an  acknowledgement  and  waiver  (if  this  is  desired)  and  before  making  any 
statement  or  answering  any  questions. 

THE  GOVERNMENTS  BURDEN  AT  TRIAL 

The  prosecution  must  prove  that  the  accused  was  advised  of  his  or  her  rights, 
understood  them,  and  voluntarily  waived  them.  The  fact  that  an  accused  had 
previously  attended  classes  on  article  31,  or  had  received  UCMJ  indoctrination  during 
recruit  training^  will  not  meet  this  burden.  Trial  judges  will  not  presume  that  an 
accused  understands  his  or  her  ri^ts,  regardless  of  prior  experience.  Furthermore, 
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general  classes  on  article  31  would  not  indude  specific  advice  as  to  the  suspected 
ofiense,  as  required  by  artide  31(b). 


GRANTS  OF  mMUNITY 

A.  Who  may  issue  grants  of  immunity 

1.  Military  witneaa  The  authority  to  grant  immunity  to  a  military 
witness  is  reserved  to  officers  exerdsing  general  court-martial  jurisdiction.  R.C.M. 
704;  JAGMAN,  §  0138. 

2.  Civilian  witness.  Prior  to  the  issuance  of  an  order  by  an  officer 
exerdsing  general  court-martial  jurisdiction  granting  immunity  to  a  dvilian  witness, 
the  approval  of  the  Attorney  General  of  the  United  States  or  his  designee  must  be 
obtained  pursuant  to  18  U.S.C.  §§  6002  and  6004  (1982).  JAGMAN,  §  0138c. 

B.  Types  of  immunity 

1.  Transactional  immunity.  Transactional  immunity  is  immunity 
from  prosecution  for  any  offense  or  offenses  to  which  the  compelled  testimony  relates. 
For  instance,  suppose  Seaman  Smith  has  been  granted  transactional  immunity  and 
testifies  that  he  sold  illegal  drugs  to  the  accused  on  five  separate  occasions.  Smith 
cannot  be  tried  by  court-martial  for  any  of  these  drug  sales. 

2.  Testimonial  or  use  immunity.  Testimonial  immunity  provides  that 
neither  the  immunized  witness'  testimony,  nor  any  evidence  derived  firom  that 
testimony,  may  be  used  against  the  witness  at  a  later  court-martial  or  Federal  or 
state  trial. 


While  testimonial  immunity  is  the  more  limited  of  the  two,  and 
it  is  conceivable  that  the  government  could  later  successfully  prosecute  an  accused 
to  whom  a  testimonial  grant  of  immunity  had  been  issued,  the  Court  of  Military 
Appeals  has  indicated  that  it  is  only  the  exceptional  case  that  can  be  prosecuted  after 
a  grant  of  testimonial  immunity.  The  government  must  prove  in  such  cases  that  the 
evidence  being  offered  against  the  accused  who  had  been  given  testimonial  immunity 
has  come  fixim  a  source  independent  of  his  or  her  testimony.  A  word  to  the  wise: 
When  considering  immunity  as  a  prosecutorial  technique,  make  certain  the  facts  have 
been  defvel<^)ed.  The  immunity  mi^t  otherwise  be  given  to  the  wrong  person;  i.e., 
the  more  serious  offender  or  mastermind. 

C.  Forma.  Sfifi  JAGMAN,  app.  A-l-i(l)-(3). 
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D.  T^npiaye  of  the  grant 

A  properly  worded  grant  of  immunity  must  not  be  conditioned  on  the 
witness  giving  specified  testimony.  The  witness  must  know  and  understand  that  the 
testimony  need  only  be  truthful. 

E.  Other  problems 

Be  extremely  careful  in  any  case  involving  national  security  or  classified 
information.  In  a  case  that  received  widespread  publicity,  an  Air  Force  lieutenant 
accused  of  spying  for  the  Russians  was  released  and  &e  charges  against  him 
dismissed  because  of  binding,  albeit  unauthorized,  promises  to  grant  him  immunity. 
Procedural  steps,  reflected  in  JAGMAN,  §  0138d  and  OPNAVINST  5510.  IH,  require 
the  forwarding  of  any  proposed  grants  of  immunity  to  the  Judge  Advocate  General 
in  all  such  cases.  Furthermore,  JAGMAN,  §§  0137b  and  0138d  discuss  the 
requirement  for  coordinating  with  Federal  authorities  in  any  case  involving  a  mqjor 
Federal  offense.  The  best  advice  that  can  be  given  is  that  hi^er  headquarters  should 
be  notified  before  an3rthing  is  done  (e.g.,  referral,  immunity,  pretrial  agreements)  in 
any  case  involving  national  security,  classified  information,  or  a  major  Federal 
offense. 


Naval  Justice  School 
Evidence  Division 


2-11 


Rev.  1/02 


NOTES 


NOTES  (continued) 


□ 


( 


CHAPTER  m 

SEARCH  AND  SEIZURE/DRUG  ABUSE  DETECTION 
PART  I  -  SEARCH  AND  SEIZURE 


Each  militaiy  member  has  a  constitutionally  protected  rig^t  of  privacy; 
however,  a  servicsmember's  esqiectation  of  privacy  must  occasionally  be  impinged 
upon  because  of  militaiy  necessity.  Militaiy  law  recognizes  that  the  individual's  rig^t 
of  privacy  is  balanced  against  ^e  command's  legitimate  interests  in  maintaining 
health,  welfare,  discipline,  and  readiness,  as  well  as  by  the  need  to  obtain  evidence 
of  criminal  ofienses. 

Searches  and  seizures  conducted  in  accordance  with  the  recpiirements  of  the 
United  States  Constitution  will  generally  yield  admissible  evidence.  On  the  other 
hand,  evidence  obtained  in  violation  of  cnnstitutional  mandates  will  not  be  admissible 
in  any  later  criminal  prosecution.  With  this  in  mind,  the  most  productive  approach 
for  the  reader  is  to  develop  a  thorough  knowledge  of  what  actions  are  legally 
permissible  (producing  admissible  evidence  for  trial  by  court-martial)  and  what  are 
not.  This  knowledge  will  enable  the  command  to  determine,  before  ac:ting  in  a 
situation,  whether  prosecution  is  possible.  The  legality  of  the  searcdi  or  seizure 
depends  on  what  was  done  by  the  command  at  the  time  of  the  search  or  seizure.  No 
amount  of  legal  brilliance  by  a  trial  counsel  at  trial  can  undo  an  unlawful  search  and 
seizure. 

This  chapter  discusses  the  sources  of  the  present  law,  the  activities  that 
constitute  reasonable  searches,  and  other  command  activities  which,  althou^ 
permissible  and  productive  of  admissible  evidence,  are  not  actually  true  searches  or 
seizures. 


( 
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SOURCES  OF  THE  LAW  OF  SEARCH  AND  SEIZURE 

A.  United  States  Constitution.  Amendment  IV.  Although  enacted  in  the 
eighteenth  oentuiy,  the  lang[uagB  of  the  fourth  amendment  has  never  been  changed. 
The  fourth  amendment  was  not  an  important  part  of  American  jurisprudence  until 
this  century,  when  courts  created  an  exclusionary  rule  based  on  its  language: 

The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unreasonable  seardies 
and  seizures,  shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause  si4>ported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

An  important  concept  contained  in  the  fourth  amendment  is  that  of 
"probable  cause."  This  concept  is  not  particularly  complicated,  nor  is  it  as  confusing 
as  often  assumed. 

In  deciding  whether  probable  cause  exists,  one  must  first  remember  that 
conclusions  of  others  do  not  comprise  an  acceptable  basis  for  probable  cause.  The 
person  who  is  called  iqwn  to  determine  probable  cause  must,  in  all  cases,  make  an 
independent  assessment  of  facts  presented  before  a  constitutionally  valid  finding  of 
probable  cause  can  be  made.  The  concept  of  probable  cause  arises  in  maqy  different 
factual  situations.  Numerous  individuals  in  a  command  may  be  called  upon  to 
establish  its  presence  during  an  investigation.  Although  the  reading  of  the 
constitution  would  indicate  that  only  searches  performed  pursuant  to  a  warrant  are 
permissible,  there  have  been  certain  exceptions  carved  out  of  that  requirement,  and 
these  exceptions  have  been  classified  as  searches  "otherwise  reasonable."  Probable 
cause  plays  an  important  role  in  sonm  of  these  searches  that  will  be  dealt  with 
individuaUy  in  this  chapter. 

Although  the  fourth  amendment  mandates  that  only  information 
obtained  under  oath  may  be  used  as  a  basis  for  probable  cause,  military  courts 
traditionally  ignored  this  requirement.  Still,  it  is  strong  recommended  that  the 
information  be  given  under  oath.  The  oath  is  one  factor  that  can  add  to  the 
believability  of  the  person  given  the  oath,  the  importance  of  which  will  be  discussed 
below. 


The  fourth  amendmmit  also  provides  that  no  seardi  or  seizure  will  be 
reasonable  if  the  intniskm  is  into  an  area  not  "particularly  described."  This 
requiranent  necessitates  a  particular  description  of  the  place  to  be  searched  and 
items  to  be  sailed.  Thus,  the  intrusum  by  government  officials  must  be  as  limited  as 
posail^  in  sreas  where  a  person  has  a  Intimate  expectation  of  privacy. 
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The  "exdusionazy  rule”  of  the  fourth  amendment  is  a  judicially  created 
rule  whidi  "exdudes”  evidence  from  trial  if  obtained  in  violation  of  the  fourth 
amendment.  The  United  States  Supreme  Court  considered  this  rule  imoessary  as  a 
deterrent  to  prevent  unreasonable  searches  and  seizures  fay  govenunent  offidab.  In 
more  recent  decisions,  the  Suprmne  Court  has  reexamined  the  eo(q;)e  of  this 
siq>pre8sion  remedy  and  concluded  that  the  rule  should  only  be  applied  where  the 
fourth  amendment  violation  is  substantial  and  deliberate.  Consequently,  where 
government  agents  are  acting  in  an  olgectively  reasonable  manner  (i.e,  in  "good 
faith”),  the  evidence  seized  should  be  admitted  despite  technical  violations  of  the 
fourth  amendment. 

B.  Manual  for  Courts-Martial.  19g4.  Unlike  Uie  area  of  confessions  and 
admissions  covered  in  Artide  31,  Uniform  Code  of  Military  Justice  (UCMJ),  there  is 
no  basis  in  the  UCMJ  for  the  military  law  of  search  and  seizure.  By  a  1980 
amendment  to  the  Manual  for  Courta-Martial  (MCM),  the  Military  Rules  of  Evidence 
(Mil.R.Evid.)  were  enacted.  The  Military  Rules  of  Evidence  provide  extensive 
guidance  in  the  area  of  search  and  seizure.  Aqyone  charged  with  the  responsibility 
for  authorizing  and  conducting  lawful  searches  and  seizures  should  be  familiar  with 
these  rules. 


THE  LANGUAGE  OF  THE  LAW  OF  SEARCH  AND  SEIZURE 

Definitions.  Certain  worcb  and  terms  must  be  defined  to  properly 
understand  their  use  in  this  chapter.  These  definitions  are  set  forth  below. 

1.  Search.  A  search  is  a  quest  for  incriminating  evidence;  an 
examination  of  a  person  or  an  area  with  a  view  to  the  discovery  of  contraband  or 
other  evidence  to  be  used  in  a  criminal  prosecution.  Three  factors  must  exist  before 
the  law  of  search  and  seizure  will  q>ply.  Does  the  command  activity  constitute: 

a.  A  quest  for  evidence; 

b.  conducted  by  a  government  agent;  and 

c.  in  an  area  where  a  reasonable  e3q>ectation  of  privacy  exists? 

If,  for  example,  it  were  shown  that  the  evidence  in  question  has 
been  abandoned  fay  its  owner,  the  quest  for  such  evidence  by  a  government  agent 
which  led  to  the  seizure  of  the  evidmioe  wmild  present  no  problem,  sinoe  thme  was 
no  reascmable  ejqpectation  of  privacy  in  such  prqper^.  See  Mil.R.Evid.  316(d)(1). 

2.  a  seizure  is  the  taking  of  possession  of  a  person  or  some 
item  of  evidence  in  conjunction  with  the  investigation  of  criminal  activity.  Hie  act 
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of  seizure  is  sqi>arate  and  distinct  from  the  search;  the  two  terms  varying 
significantly  in  legal  effect.  On  some  occasions  a  seardi  of  an  area  may  be  lawful,  but 
nd;  a  seizure  of  certain  items  thou£^t  to  be  evidmioe.  Examples  of  this  distinction 
will  be  semi  later  in  this  chapter.  Mil.REvid.  316  deals  specifically  with  seizures  and 
creates  some  basic  rules  for  applicaticm  of  the  concept.  Additionally,  only  a  proper 
person,  such  as  anyone  with  the  rank  of  E-4  or  above,  or  any  criminal  investigator, 
such  as  an  NIS  qpedal  agent  or  a  CID  agent,  may  be  utilized  to  make  the  seizure, 
except  in  cases  of  abandoned  pn^ieiiy.  Mil.R.Evid.  316(e). 

3.  Probable  cause  to  search.  Probable  cause  to  search  exists  when 
there  is  a  reasonable  belief,  based  upon  believable  information  having  a  fartaial  haaiR 
that: 


a.  A  crime  has  been  committed;  and 

b.  the  person,  property,  or  evidence  souj^t  is  located  in  the 
place  or  on  the  person  to  be  searched. 

Probable  cause  information  generally  comes  from  any  of  the 

following  sources: 

(1)  Written  statements; 

(2)  oral  statements  communicated  in  person,  via 
telephone,  or  by  other  ^propriate  means  of  communication;  or 

(3)  information  known  by  the  auUunizing  official  (i.e.,  the 

commanding  officer). 

4.  Probable  cause  to  apprehend.  Probable  cause  to  ^prebend  an 
individual  is  similar  in  that  a  person  must  conclude,  based  upon  facts,  that: 

a.  A  criuM  was  committed;  and 

b.  the  person  to  be  apprehended  is  the  person  who  committed 

the  crime. 


A  detailed  discussnn  of  the  requirement  for  a  finding  of  "probable 
cauae*  to  seardi  iqipears  later  in  this  duqiter.  Further  discussion  of  the  concept  of 
"probaUe  cause  to  aiqnrehmid"  also  appears  later  in  this  chapter  in  connection  with 
seardiea  incident  to  ai^irehensian. 
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5.  Capacitv  of  the  searcher.  Hie  law  of  search  and  seizure  is 
designed  to  prevent  unreasonable  governmental  interference  with  an  individual's 
ri^t  to  privacy.  The  fourth  amendment  does  not  protect  the  individual  from 
nongovernmental  intrusions. 

a.  Private  caparity.  Under  certain  circumstances,  evidence 
obtained  ly  an  individual  seeking  to  recover  his  or  hmr  own  stolen  personal  property 
or  the  property  of  another  may  be  admissible  in  a  court-martial  even  if  the  individual 
acted  without  probable  cause  or  a  command  authorization.  In  other  words,  actions 
that  would  cause  invocation  of  the  exdusionary  rule  if  taken  ly  a  governmental  agent 
will  not  cause  the  same  result  if  taken  ly  a  private  citizen.  It  is  crucial  to  note, 
however,  that  the  absence  of  a  law  enforcement  duty  does  not  necessarily  make  a 
search  purely  personal  or  in  an  individual  capacity.  Except  in  the  most  extraordinary 
case,  searches  conducted  by  officers  or  senior  noncommissioned  officera  would 
normally  be  considered  "official"  and  therefore  subject  to  the  fourth  amendment. 
Similarly,  a  search  conducted  by  someone  superior  in  the  chain  of  command  or  with 
disciplinary  authority  over  the  person  subject  to  the  search  normally  would  be 
considered  "official"  and  not  "private"  in  nature. 

b.  Forp’-r  gnyemmental  caparity.  Evidence  produced  throu^ 
searches  or  seizures  conducted  solely  by  a  foreign  government  may  be  admitted  at  a 
court-martial  if  the  foreigii  governmental  action  does  not  subj^  the  accused  to 
"gross  and  brutal  maltreatment."  If  American  officials  participate  in  the  foreign 
government's  actions,  the  fourth  amendment  and  MCM  standards  will  apply. 

c.  Civilian  police.  Any  action  to  search  or  seize  ly  what  the 
Mil.REvid.  311(c)(2)  calls  "other  officials"  must  be  in  compliance  with  the  U.S. 
Constitution  and  the  rules  applied  in  the  trial  of  criminal  cases  in  the  U.S.  District 
Courts.  "Other  officials"  include  agents  of  the  District  of  Columbia,  or  of  any  state, 
conunonwealUi,  or  possession  of  the  United  States. 

6.  Objects  of  a  search  or  seizure.  In  carrying  out  a  lawful  search  or 
seiziue,  agents  of  the  govenunent  may  only  look  for  and  seize  items  that  provide 
sonm  link  to  criminal  activity.  Mil.REvid.  316  provides,  for  example,  that  the 
following  categories  of  evidence  may  be  seized: 

a.  Unlawful  w^qpons  made  unlawful  fay  some  law  or 

regulation; 

b.  contraband  or  items  that  may  iK>t  legally  be  possessed; 

c.  evidence  of  crime,  whidi  may  include  such  things  as 
instrumentalities  of  crime,  items  used  to  commit  crimes,  fruits  of  crime,  such  as 
stden  property,  and  other  items  that  aid  in  a  successful  prosecution  of  a  crime; 
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d.  persons,  when  probable  cause  exists  for  apprehension; 

e.  abandoned  property  which  may  be  seized  or  searched  for 
any  or  no  reason,  by  any  person;  and 

f.  government  property.  With  regard  to  government  property, 
the  following  rules  apply. 


(1)  Generally,  government  agents  may  search  for  and 
seize  government  property  for  any  or  no  reason,  and  there  is  a  presumption  that  no 
privacy  e3q;>ectation  attaches. 

(2)  Footlockers  or  wall  lockers  utilized  for  private  use  are 
presumed  to  carry  with  them  an  e]q)ectation  of  privacy;  thus,  they  can  be  searched 
only  when  the  Military  Rules  of  Evidence  permit. 


CATEGORIZATION  OF  SEARCHES 

In  discussing  the  law  of  search  and  seizure,  we  can  divide  all  search  and 
seizures  into  two  broad  areas:  those  that  require  prior  authorization  and  those  that 
do  not.  Within  the  latter  category  of  searches,  there  are  two  types:  searches 
requiring  probable  cause  (Mil.R.Evid.  315)  and  searches  not  requiring  probable  cause 
(Mil.R.Evid.  314).  The  constitutional  mandate  of  reasonableness  is  most  easily  met 
ly  those  searches  predicated  on  prior  authorization  and,  thus,  authorized  searches 
are  preferred.  The  courts  have  recognized,  however,  that  some  situations  recpiire 
immediate  action  and,  here,  the  "reasonable"  alternative  is  a  search  without  prior 
authorization.  Although  this  second  category  is  more  closely  scrutinized  by  the 
courts,  several  valid  aq;)proaches  can  produce  admissible  evidence. 

A.  Probable  cause  searches  based  upon  prior  authorization 

1.  Military  search  authorization.  This  type  of  "prior  authorization" 
search  is  akin  to  that  described  in  the  text  of  the  fourth  amendment,  but  is  the 
egqpress  product  of  Mil.REvid.  315.  Althou^  the  prior  military  law  contemplated 
that  only  offioers  in  command  could  authorize  a  search,  Mil.R.  Evid.  315  clearly 
intends  that  the  power  to  authorize  a  search  follows  the  billet  occupied  by  the  person 
involved  rather  than  being  founded  in  rank  or  officer  status.  Hius,  in  those 
situatums  whme  senior  nonannmissioned  or  petty  officers  occupy  positions  as  officers 
in  charge  or  positions  anah^us  to  command,  th^  are  generally  competent  to 
authrarize  seai^es  absent  contrary  direction  firom  the  service  Secretary  concerned. 

In  the  typical  case,  the  commander  or  (Mlier  "competmit  military 
authority,"  such  as  an  officer  in  charge,  decides  whether  probable  cause  exists  when 
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issuing  a  search  authorization.  The  authorizing  official  must  be  neutral  and 
detached.  Courts  will  determine  neutrality  on  a  case-by-case  basis.  Mil.REvid. 
315(d)  provides  Uiat: 

An  otherwise  impartial  authorizing  official  does  not  lose 
that  character  merely  because  he  or  she  is  i»«sent  at  the 
scene  of  a  search  or  is  otherwise  readily  available  to 
persons  who  may  seek  the  issuance  of  a  search 
authorization;  nor  does  such  an  official  lose  impartial 
character  merely  because  the  official  {sreviously  and 
impartially  authorized  investigative  activities  when  such 
previous  authorization  is  mmilar  in  mtent  or  function  to  a 
pretrial  authorization  made  ly  the  United  States  district 
courts. 

2.  Jurisdiction  to  authorize  searches.  Before  any  competent  military 
authority  can  lawfully  order  a  search  and  seizure,  he  or  die  must  have  the  authority 
neoessaiy  over  both  the  person  and/or  place  to  be  seardhed  and  the  persons  or 
property  to  be  seized.  This  authority,  or  "jurisdiction,"  is  most  often  a  dual  concept: 
jurisdiction  over  the  place  and  over  the  person.  Any  search  or  seizure  authorized  by 
one  not  having  jurisdiction  is  a  nullity  and,  even  tiiough  otherwise  valid,  the  finite 
of  any  seizure  will  not  be  admissible  in  a  trial  by  court-martial  if  objected  to  by  the 
defense. 

a.  Jurisdiction  over  the  person.  It  is  critical  to  any  analysis 
concerning  authority  of  the  commanding  officer  over  persons  to  determine  whether 
the  person  is  a  civilian  or  military  member. 

(1)  niviliana  The  search  of  civilians  is  now  permitted 
under  Mil.R.Evid.  315(c)  when  th^  are  present  aboard  military  installations.  This 
gives  the  military  oonunander  an  additional  alternative  in  such  situations  where  the 
only  possibility,  prior  to  the  Mil.REvid.,  was  to  detain  that  person  for  a  reasonable 
time  while  a  warrant  was  souj^t  fix)m  ^e  appropriate  Federal  or  state  magistrate. 
Furthermore,  a  civilian  desiring  to  enter  or  exit  a  military  installation  may  be  subject 
to  a  reasonable  inspection  as  a  condition  precedent  to  entry  or  mdt.  Such  inspections 
have  recently  been  upheld  as  a  valid  enrdse  by  the  command  of  the  administrative 
need  for  security  of  rnilitary  bases.  Inspections  will  be  discussed  later  in  this  chapter. 

(2)  Military  MiLREvid.  315  indicates  two  categories  of 
militaiy  pmaons  who  are  subject  to  search  by  tlw  authorization  of  competent  military 
authority:  members  of  that  commanding  officer's  unit  and  others  who  are  sulgect  to 
military  law  when  in  places  under  that  commander's  jurisdiction  (e.g.,  aboard  a  ship 
or  in  a  command  arm).  There  is  military  case  authority  for  the  prc^xMition  that  the 
onnmander's  power  to  authorize  seardies  of  members  of  his  or  hm-  command  goes 
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bQn>nd  the  requirement  of  presence  within  the  area  of  the  command.  In  one  case,  the 
court  held  that  a  search  authorized  the  accused's  commanding  officer,  although 
actually  conducted  outside  the  squadron  area,  was  nevertheless  lawful.  Although  this 
search  occurred  within  the  confines  of  the  Air  Force  base,  a  careful  consideration  of 
the  language  of  Mil.R.Evid.  315(d)(1)  indicates  that  a  person  subject  to  military  law 
could  be  searched  even  while  outside  the  military  installation.  This  would  hold  true 
only  for  the  search  of  the  pficsfin,  since  personsd  properly,  located  off  base,  is  not 
under  the  jurisdiction  of  the  conunander  if  situated  in  the  United  States,  its 
territories,  or  possessions. 

b.  Jurisdiction  over  property.  Several  topics  must  be 
considered  when  determining  whether  a  commander  can  authorize  the  search  of 
property.  It  is  necessary  to  decide  first  if  the  property  is  government-owned  and,  if 
so,  whether  it  is  intend^  for  governmental  or  private  use.  If  the  property  is  owned, 
operated,  or  subject  to  the  control  of  a  military  person,  its  location  determines 
whether  a  commander  may  authorize  a  search  or  seizure.  If  the  private  property  is 
owned  or  controlled  by  civilians,  the  commander's  authority  does  not  extend  beyond 
the  limits  of  the  pertinent  command  area. 

(1)  Property  that  is  government-owned  and  not  intended 
for  private  use  may  be  searched  at  any  time,  with  or  without  probable  cause,  for  any 
reason,  or  for  no  reason  at  all.  Examples  of  this  type  of  property  include  government 
vehicles,  aircraft,  ships,  etc. 

(2)  Property  that  is  government-owned  and  that  has  a 
private  use  by  military  persons  (i.e.,  expectation  of  privacy)  may  be  searched  by  the 
order  of  the  comman^ng  officer  having  control  over  the  area,  but  probable  cause  is 
required.  An  example  of  this  type  of  property  is  a  BOQ/BEQ  room. 

MiLREvid.  314  attempts  to  remove  the  confusion 
concerning  which  kinds  of  government  property  involve  e3q>ectation8  of  privacy.  The 
intent  of  the  rule  in  this  area  is  to  affirm  that  there  is  a  presumed  ri^t  to  privacy 
in  wall  lockers,  fcx>tlcx:kers,  etc.,  and  in  items  issued  for  private  use.  With  other 
government  eciuipment,  there  is  a  presumption  that  no  personal  ri^t  to  privacy 
musts. 


(3)  Prcqpmiy  that  is  privately  owned,  and  controlled  or 
possessed  ly  a  military  member  within  a  military  command  area  (including  ships, 
aircraft,  vehides)  within  Uie  United  States,  its  territories,  or  possessions,  may  be 
ordered  searched  by  the  ^prcqiriate  military  authority  with  jurisdiction  if  the 
probable  cause  recpiirement  is  fulfilled.  Examples  of  this  type  of  property  indude 
automobiles,  mc^cmydes,  luggage,  etc. 
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(4)  Private  property  that  is  controlled  or  possessed  by  a 
civilian  (any  person  not  subject  to  the  UCMJ)  may  be  ordered  searched  by  the 
aqppropriate  militaiy  authority  only  if  such  property  is  within  the  command  area 
(including  vehicles,  vessels,  or  airmuft).  If  the  property  ordered  searched  is,  for 
example,  a  civilian  banking  institution  located  on  base,  attention  must  be  given  to 
any  additional  laws  or  regulations  that  (y  vem  those  places.  In  these  situations,  seek 
advice  from  the  local  staff  judge  advocate. 

(5)  Searches  outside  the  United  States,  its  territories  or 
possessions,  constitute  special  situations.  Here,  (lie  militaiy  authority  or  his  designee 
may  authorize  searches  of  persons  subject  to  the  U(3dJ,  their  personal  property, 
vehicles,  and  residences,  on  or  off  a  military  installation.  Any  relevant  treaty  or 
agreement  with  the  host  country  should  be  complied  with.  The  probable  cause 
requirement  still  exists.  Except  where  specifically  authorized  by  international 
agreement,  foreign  agents  do  not  have  the  ri^t  to  search  areas  considered  extensions 
of  the  sovereignty  of  the  United  States.  Examples  are  ships,  aircraft,  military 
installations,  etc. 

The  following  chart  illustrates  the  concepts  outlined  above. 
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3.  Delegation  of  power  to  authorize  searches 

Formerly,  commanders  delegated  their  powmr  to  authorize 
searches  to  their  diief  of  st^,  command  duty  officer,  or  even  the  officer  of  the  day. 
This  practice  was  found  to  be  illegal  by  the  Cmirt  of  h^tary  ^peals  which  held  that 
a  wwntnanding  officer  may  not  del^ate  the  powmr  to  authorize  searches  and  seizures 
to  anyone  ezc^t  a  military  judge  or  military  magistrate.  The  court  decided  that 
moet  searches  authorized  1^  delegees  such  as  CDO's  would  result  in  unreasonable 
searches  or  seizures  in  violation  of  the  fourUi  amendment.  If  fiill  command 
responsibility  "devolves"  upon  a  subordinate,  that  person  may  authorize  searches  and 
seizures  since  the  subordinate  in  such  cases  is  acting  as  the  commanding  officer. 
General  command  responsibility  does  not  automatically  devolve  to  the  CDO,  SDO, 
OOD,  or  even  the  executive  officer  simply  because  the  commanding  officer  is  absent. 
Only  when  full  command  responsibilities  devolve  to  a  subordinate  member  of  the 
cnmmand  may  that  pmrson  lawfully  authorize  a  search.  If,  for  example,  the  CDO, 
SDO,  or  OOD  must  contact  a  superior  officer  or  the  CO  prior  to  taking  action  on  any 
matter  affecting  the  command,  full  command  responsibilities  have  not  devolved  to 
that  person;  and,  therefore,  he  or  she  can  not  lawfully  authorize  a  search  or  seizure. 
Guidance  on  this  matter  has  been  promulgated  hy  CINCLANTFLT,  CINCPACFLT, 
and  CINCUSNAVEUR  Until  the  courts  provide  further  guidance  on  this  issue, 
readers  should  follow  the  guidance  set  forth  fay  their  respective  CINC's/CG's. 

4.  The  requirement  of  neutrality  and  detachment 

A  commander  must  be  neutral  and  detached  when  acting  on  a 
request  for  search  authorization.  The  courts  have  promulgated  certain  rules  that,  if 
violated,  will  void  any  search  authorized  fay  a  commanding  officer  on  the  basis  of  lack 
of  neutndity  and  detachment.  These  rules  ajre  designed  to  prevent  an  individual  who 
has  entered  the  "evidence  gathering  process"  from  thereidter  acting  to  authorize  a 
search.  Tlie  intent  of  both  the  courts'  decisions  and  the  rules  of  evidence  is  to 
tnaintain  impartiality  in  each  case.  Where  a  commander  has  become  involved  in  any 
capacity  concerning  an  individual  case,  the  commander  should  carefully  consider 
whether  his  or  her  perspective  can  truly  be  objective  when  revievidng  later  requests 
for  search  authorization. 

If  a  commander  is  faced  with  a  situation  in  which  action  on  a 
seardi  authorization  request  is  impossible  because  of  a  lack  of  neutrality  or 
detachment,  a  8iq)erior  commander  in  the  diain  of  command  or  another  commandmr 
who  has  jurisdiction  over  the  person  or  place  can  be  asked  to  authorize  the  search. 
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5.  The  requirement  of  prnhaMe  «hiba 

a.  As  discussed  earlier,  the  probable  cause  determination  is 
based  upon  a  reasonable  belief  that: 

(1)  A  crime  has  been  committed;  and 

(2)  certain  persons,  property,  or  evidence  related  to  that 
crime  will  be  found  in  the  place  or  on  the  persons  to  be  searched. 

Before  an  authorized  official  may  conclude  that  probable 
cause  to  search  exists,  he  or  she  must  have  a  reasonable  belief  that  the  information 
giving  rise  to  the  intent  to  search  is  believable  and  has  a  factual  basis. 

Mil.R.Evid.  315  allows  probable  cause  to  be  based  either 
wholly  or  in  part  on  hearsay  information. 

b.  Source  and  quality  of  information.  Probable  cause  must  be 
based  on  information  provided  to  or  already  known  by  the  authorizing  official.  Such 
information  can  come  to  the  commander  throu£^  written  documents,  oral  statements, 
messages  relayed  through  normal  communications  procedures,  such  as  the  telephone 
or  by  radio,  or  may  be  based  on  information  already  known  by  the  authorizing  official 
(where  no  question  of  impartiality  arises  because  of  the  knowledge). 

In  all  cases,  both  the  factual  basis  and  believability  basis 
should  be  satisfied.  The  "factual  basis"  requirement  is  met  when  an  individual 
reasonably  concludes  that  the  information,  if  reliable,  adequately  iq>prises  him  or  her 
that  the  property  in  question  is  what  it  is  alleged  to  be,  and  is  located  where  it  is 
alleged  to  be.  Information  is  "believable"  when  an  individual  reasonably  concludes 
that  it  is  sufficiently  reliable  to  be  believed. 

The  method  of  appik»tion  of  the  tests  will  differ,  however, 
depending  upon  drcumstances.  The  following  examples  are  illustrative. 

(1)  An  individual  making  a  probable  cause  determination 
who  observes  an  incident  firsthand  miut  determine  only  that  the  observation  is 
reliable  and  that  the  property  is  likely  to  be  what  it  appears  to  be.  For  example,  an 
officer  who  believes  that  die  sees  an  individual  in  possession  of  heroin  must  first 
conclude  that  the  observation  was  reliable  (i.e.,  whether  her  qyesifi^t  was  adequate 
and  the  observation  was  long  enouc^)  and  that  she  has  sufficient  knowledge  and 
oqperience  to  be  able  reasonably  to  believe  that  the  substance  in  question  is  in  fact 
heroin. 
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(2)  An  individual  making  a  probable  cause  detaminatiim 
who  relies  i4)on  the  in-person  report  of  an  informant  must  determine  both  that  the 
informant  is  believable  and  that  the  property  observed  is  likely  to  be  what  the 
observer  believe  it  to  be.  The  determining  individual  may  consider  the  demeanor 
of  the  informant  to  help  determine  whether  the  informant  is  believable.  An 
individual  known  to  have  a  "dean  record"  and  no  bias  against  the  suspect  is  likely 
to  be  credible. 


(3)  An  individual  making  a  probable  cause  determination 
who  relies  upon  the  report  of  an  informant  not  present  before  the  authorizing  ofiidal 
must  determine  both  that  the  informant  is  believable  and  that  the  information 
supplied  has  a  factual  basis.  The  individual  making  the  determination  may  utilize 
one  or  more  of  the  following  factors  to  dedde  whether  the  informant  is  believable. 

(a)  Prior  record  as  a  reliable  informant.  Has  the 
informant  given  information  in  the  past  that  proved  to  be  accurate? 

(b)  Corroborating  detail.  Has  enou^  detail  of  the 
informant's  information  been  verified  to  imply  that  the  remainder  can  reasonably  be 
presumed  to  be  accurate? 


(c)  Statement  against  interest.  Is  the  information 
given  by  the  informant  suffldently  adverse  to  the  pecuniary  or  penal  interest  of  the 
informant  to  imply  that  the  information  may  reasonably  be  presumed  to  be  accurate? 

(d)  Gooddtizen.  Is  the  character  of  the  informant, 
as  a  person  known  by  the  individual  making  the  probable  cause  determination,  such 
as  to  make  it  reasonable  to  presume  that  the  information  is  accurate? 

The  factors  listed  above  are  not  the  only  ways  to  determine  an 
informant's  believability-  The  commander  may  consider  any  factor  tending  to  show 
believability,  such  as  Ae  informant's  military  record,  his  duly  assignments,  and 
whether  the  informant  has  given  the  information  under  oath. 

Mere  allegations,  however,  may  not  be  relied  upon.  Thus,  an 
individual  may  not  reasonably  condude  that  an  informant  is  reliable  simply  because 
the  informant  is  described  as  such  by  a  law  enforcement  agent.  The  individual 
making  the  probable  cause  determination  should  be  supplied  with  qpedfic  details  of 
the  informant's  past  actions  to  allow  that  individual  to  personally  and  reasonably 
oofMlude  that  the  infcmnant  is  reliable.  Hie  informant's  identity  need  not  be 
discloeed  to  the  authorizing  officer,  but  it  is  dten  a  good  practice  to  do  so. 
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6.  The  1I».  of  a  writiny  in  tha  agargh  authorization 

Althou^  written  forms  to  record  the  terms  of  the  authorization 
or  to  set  forth  the  underlying  information  rdied  upon  in  granting  the  request  are  not 
mandatory,  the  use  of  such  memoranda  is  hifi^ily  recommended  for  several  reasons. 
Many  cases  may  take  some  time  to  get  to  trial.  It  is  helpful  to  the  person  who  must 
testify  about  actions  taken  in  authorizing  a  search  to  review  such  documents  prior 
to  testifying.  Further,  these  records  may  be  introduced  to  prove  that  the  seardi  was 
lawful. 


The  Judge  Advocate  General  of  the  Navy  has  recommended  the 
use  of  a  standard  record  of  authorization  for  search  set  forth  in  appendix  A-l-n(l) 
of  the  JAG  Manual.  Should  the  exigencies  of  the  situation  require  an  immediate 
determination  of  probable  cause,  with  no  time  to  use  the  forms,  make  a  record  of  all 
facts  utilized  and  actions  taken  as  soon  as  possible  after  the  events  have  occurred. 

Finally,  probable  cause  must  be  determined  by  tiie  person  who  is 
asked  to  authorize  the  search  without  regard  to  the  prior  conclusions  of  others 
concerning  the  question  to  be  answered.  No  conclusion  of  the  authorizing  official 
should  ever  be  based  on  a  conclusion  of  some  other  person  or  persons.  The 
determination  that  probable  cause  exists  can  be  arrived  at  only  by  the  officer  charged 
with  that  responsibility. 

7.  Execution  of  the  search  authorization.  Mil.R.Evid.  315(h)  provides 
that  a  search  authorization  or  warrant  should  be  served  upon  the  person  whose 
property  is  to  be  searched  if  that  person  is  present.  Further,  the  persons  who 
actually  perform  the  search  should  oonq)ile  an  inventory  of  items  seized  and  should 
give  a  copy  of  the  inventory  to  the  person  whose  prqpeity  is  seized.  If  searches  are 
carried  out  in  foreign  coimtries,  the  rule  provides  that  actions  should  conform  to  any 
existing  international  agreements.  Failure  to  comply  with  these  provisions,  however, 
will  not  necessarily  render  the  items  involved  inadmissible  at  a  trial  by  court- 
martial. 

B.  Probable  cause  searches  without  prior  authorization 

As  discussed  earlier,  there  are  two  basic  categories  of  searches  that  can 
be  lawfttl  if  properly  executed.  Our  discussion  to  this  point  has  centered  cm  those 
that  require  prior  authorization.  We  will  now  discuss  those  categories  oi  seardies 
that  have  been  recognized  as  exceptions  to  the  gmeral  rule  requiring  authorizatum 
prior  to  the  search.  Recall  that  within  this  category  of  searches  there  are  searches 
requiring  probahle  cause  and  seardies  not  requiring  i»robable  cause. 

1.  Rgjgtmry  eeardi.  This  type  of  seardi  is  permitted  by  MiLR.  Evid. 
315(^  under  chrcumstanoes  demanding  smne  immediate  action  to  prevmt  removal  or 
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diiqpoaal  of  jnxqierty  bdieved,  on  reasonable  grounds,  to  be  evidence  ot  crime. 
Althoufi  b  the  exigencies  may  permit  a  search  to  be  made  without  the  requirement  ci 
a  search  authorization,  thmc  still  must  be  sufficient  reliable  information  to  sufqxnrt 
jnobable  cause. 

2.  TypeB  of  Prior  authorization  is  not  required 

under  Mil.R.Evid.  315(£^  for  a  search  based  upon  probable  cause  under  the  following 
drcumstaimes. 


a.  Tnaiiffieienttiine-  No  authorization  need  be  obtained  where 
there  is  probable  cause  to  search,  and  there  is  a  reastmable  belief  that  the  time 
required  to  obtain  an  authorization  would  result  in  the  removal,  destruction,  mr 
concealment  of  the  property  or  evidence  sought  Although  both  military  and  civilian 
case  law,  in  the  past,  have  applied  this  doctrine  almost  exclusively  to  automobiles, 
it  now  seems  possible  that  this  exception  may  be  a  basis  for  entry  into  barracks, 
apartments,  etc.  in  situations  where  drugs  are  being  used.  The  Court  of  Military 
^;q)eals  found  that  an  OOD,  when  confronted  with  the  unmistakable  odor  of  burning 
maryuana  outside  the  accused's  barracks  room,  acted  correctly  when  he  demanded 
entry  to  the  room  and  placed  all  occupants  under  apprehension  without  first 
obtaining  the  commanding  officer's  authorization  for  his  entry.  Hie  fact  that  he 
heard  shuffling  inside  the  room,  and  was  on  an  authorized  tour  of  living  qpaoes,  was 
considered  crucial,  as  well  as  the  fact  that  the  unit  was  overseas.  The  amrt  felt  that 

a  this  was  a  "present  danger  to  the  military  mission,"  and  thus  military  necessity 
^  warranted  immediate  action. 

b.  T  Jink  nf  nrwnmunicatioii.  Action  is  permitted  in  cases  where 
probable  cause  exists  and  destruction,  ooimealment,  or  removal  is  a  genuine  concern, 
Imt  communication  with  an  iqiprqpriate  authorizing  official  is  precluded  by  reasons 
of  military  operational  necessity.  Mil.REvid.  315(fi^(2).  For  instance,  where  a 
nudear  submarine,  or  a  Marine  unit  in  the  field  maintaining  radio  silence,  lacks  a 
proper  authorizing  official  (perhiqps  due  to  some  disqualification  of  the  commander 
<m  neutrality  grounds),  no  search  would  otlmwise  be  posable  without  breaking  the 
silence  and  perhaps  imperiling  the  imit  and  its  mission. 

c.  Search  of  gp^hU  whirl«Ni  Hus  type  of  search  is  based 
iqxm  the  United  States  Supreme  Court's  creation  of  an  excqpticm  to  the  gsumd 
warrant  requirement  where  a  vehide  is  involved.  'IVo  factors  are  omitrdling.  First, 
a  vehide  may  easily  be  removed  firom  the  jurisdiction  if  a  warrant  or  authorization 
were  neoessaiy;  and,  seomd,  the  Court  recognizee  a  "leeeer  expectation  privacy"  in 
autmnolnles.  In  the  militaiy,  the  term  "vdude"  indudee  vesa^  aircraft,  and  timka, 
as  weD  as  automolMlaa,  trudcs,  etc.  If  probable  cause  exists  to  bdove  that  evidmoa 
will  be  found  in  a  vdiide,  thm  authorities  may  search  the  entire  vdiide  and  any 
containers  found  therein  in  whkh  the  suqpsctsd  item  mi^teaaonaUiy  be  found.  All 
oi  this  can  be  done  without  an  authorisation.  It  is  not  neoessaiy  to  iqqdy  this 
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exception  to  government  vehicles,  as  they  may  be  searched  anytime,  anyplace,  under 
the  provisions  of  MiLREvid.  314(d). 

C.  Searches  not  requiring  probable  cause 

Mil.R.Evid.  314  lists  several  types  of  lawful  searches  that  do  not  require 
either  a  prior  search  authorization  or  probable  cause. 

1.  Searches  upon  entry  to  or  mat  from  United  States  installations. 
aircraft  and  vessel  abroad.  Commanders  of  military  installations,  aircraft,  or  vessels 
located  abroad,  may  authorize  personnel  to  conduct  searches  of  persons  or  property 
upon  entry  to  or  exit  from  the  installation,  aircraft,  or  vessel.  The  justification  for 
the  search  is  the  need  to  ensure  the  security,  military  fitness,  or  good  order  and 
discipline  of  the  command. 

2.  Consent  fwarcheg.  If  the  owner,  or  other  person  in  a  position  to 
do  so,  consents  to  a  search  of  his  person  or  property  over  which  he  has  control,  a 
search  may  be  conducted  by  anyone  for  any  reason  (or  for  no  reason)  pursuant  to 
Mil.R.Evid.  314(e).  K  a  firee  and  voluntary  consent  is  obtained,  no  probable  cause  is 
required.  For  example,  where  an  investigator  asks  the  accused  if  he  "mifi^t  check  his 
personal  belongings"  and  the  accused  answers,  "Yes  ...  it's  all  ri£^t  with  me,"  the 
(^urt  of  Military  ^peals  has  found  that  thmre  was  consent.  The  coiirt  has  also  said, 
however,  that  "mere  acquiescence  in  the  face  of  authority  is  not  consent."  Thus, 
where  the  commanding  officer  and  first  sergeant  iq>pear^  at  the  accused's  locker 
with  a  pair  of  bolt  cutters  and  asked  if  they  could  search,  the  accused's  affirmative 
answer  was  not  consent.  The  question  in  each  case  will  be  whether  consent  was 
freely  and  voluntarily  given.  Voluntaiy  consent  can  be  obtained  firom  a  suspect  who 
is  under  ipprehension  if  all  other  factors  indicate  it  is  not  mere  acquiescence. 

Exc^  under  the  Navy’s  urinalysis  program,  there  is  no  absolute 
requirement  that  an  individual  who  is  asked  for  consent  to  search  be  told  of  the  ri^t 
to  refuse  such  consent,  nor  is  there  any  requirement  to  warn  under  article  31b,  even 
when  the  individual  is  a  suspect  before  requesting  consent.  (OPNAVINST  5350.4B 
currently  requires  the  Navy  to  inform  a  member  of  his  rif^t  to  refuse  a  consent 
urinalysis.  The  Marine  Cmps  program,  as  (Hitlined  in  MCO  P5300.12  of  25  Jime 
1984,  aaamendedf  change  3  has  no  such  requirement.)  Both  warnings  can  help  show 
that  consent  was  voluntarily  given.  The  courts  have  been  unanimous  in  finding  such 
warnings  to  be  strong  indicia  that  any  waiver  of  the  ri^t  to  privacy  thm^after  given 
was  free  and  voluntary. 
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Additionally,  use  of  a  written  consent  to  search  form  is  a  sound 
I»:actioe.  See  JAGMAN,  ^>p.  A-l-o.  A|q;>endix  11  of  this  chapter  provides  a  form 
which  can  be  utilized  for  the  consensual  obtaining  of  a  urine  sample.  Remember 
that,  since  the  consent  itself  is  a  waiver  of  a  constitutional  rig^t  by  the  person 
involved,  it  may  be  limited  in  any  manner  or  revoked  at  any  time.  The  fact  that  you 
have  the  consent  in  writing  does  not  make  it  binding  on  a  person  if  a  withdrawal  or 
limitation  is  communicated.  Refusing  to  give  consent  or  revoking  it  does  not  then 
give  probable  cause  wlmre  none  existed  before:  one  caimot  use  the  legitimate  claim 
of  a  constitutional  rig^t  to  infer  guilt  or  that  the  person  "must  be  hiding  something." 

Even  where  consent  is  obtained,  if  any  other  information  is 
solicited  from  one  suspected  of  an  offense,  proper  article  31  warnings  and,  in  most 
cases,  counsel  warnings  must  be  given. 

As  previously  noted,  we  use  the  term  control  over  property  rather 
than  ownership.  For  instance,  if  Seaman  Jones  occupies  a  residence  with  her  male 
companion.  Jack  Tripper,  Jack  can  consent  to  a  search  of  the  residence.  Suppose, 
however,  that  Seaman  Jones  keeps  a  large  tin  box  at  the  residence  to  which  Jack  is 
not  allowed  access.  The  box  would  not  be  subject  to  a  search  based  upon  Jack's 
consent.  Normally,  he  could  only  validly  consent  to  a  search  of  those  places  or  areas 
where  Seaman  Jones  has  given  him  "control."  However,  if  officials  requesting  consent 
reasonably  believed  in  "good  faith"  that  Tripper  had  authority  to  give  consent,  even 
though  he  in  fact  did  not,  the  consent  is  valid. 

3.  Stop  and  frisk.  Althougdi  most  often  associated  with  civilian  police 
officers,  this  type  of  limitcxl  "seizure"  of  the  person  is  specifically  included  in 
Mil.REvid.  314(f).  It  does  not  require  probable  cause  to  be  lawful,  and  is  most  often 
utilized  in  situations  where  an  experienced  officer,  NCO,  or  petty  officer  is  confironted 
with  drcumstanoes  that  "just  don't  seem  ri^t."  This  "articulable  suspicion"  allows 
the  law  enforcement  officer  to  detain  an  individual  to  ask  for  identification  and  an 
eiqplanation  of  the  observed  drcumstanoes.  This  is  the  "stop"  portion  of  the  intrusion. 
Should  the  person  who  makes  the  stop  have  reasonable  grounds  to  fear  for  his  or  her 
safety,  a  lii^ted  "frisk"  or  "pat  down"  of  Ute  outer  garments  of  the  person  stopped  is 
permitted  to  ascertain  whether  a  weapon  is  present.  If  any  weapon  is  discovered  in 
this  pat  down,  its  seizure  can  provide  probable  cause  for  apprehension  and  a 
subsequent  sea^  inddent  thmeto.  There  is,  however,  no  rig^t  to  firisk  or  pat  down 
a  suspect  in  situaticms  where  no  apprehensiei  of  personal  danger  is  involved.  Nor 
can  ^  "frisk"  be  omducted  in  a  more  than  cursory  manner  to  ensure  safety. 
Further,  any  detention  must  be  brief  and  related  to  the  original  suspidon  that 
underlies  the  stop. 
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4.  Search  inddant  to  a  lawful  appjrehgnmon.  A  aeaidi  of  an 
individual's  parson,  of  the  clothing  he  is  wearing,  and  cdf  places  into  which  he  could 
reach  to  obtain  a  weapon  or  destroy  evidence  is  a  lawful  seardi  if  conducted  incident 
to  a  lawful  apprehension  of  that  individual  and  pursuant  to  MiLREvid.  314(|^. 

^n^rehension  is  the  taking  into  custody  of  a  parson.  This  means 
the  imposition  of  physical  restraint,  and  is  suhrtantially  the  same  as  civilian  "arreBt" 
It  differs  from  m^tary  arrest  whi^  is  merely  the  imposition  of  moral  restraint. 

A  search  incident  to  a  lawful  q[>prehension  will  be  lawful  if  the 
i^prehension  is  based  upon  probable  cause.  This  means  that  the  apprehending 
official  is  aware  of  facts  and  circumstances  that  would  justify  a  reasonable  person  to 
conclude  that: 


a.  An  offense  has  been  or  is  being  committed;  and 

b.  the  person  to  be  apprehended  committed  or  is  committing 

the  offense. 


The  concept  of  probable  cause  as  it  relates  to  sqpprehension  differs 
somewhat  from  that  associated  with  probable  cause  to  search.  Instead  of  concerning 
oneself  with  the  location  of  evidence,  the  second  inquiry  concerns  the  actual 
perpetrator  of  the  offense. 

An  apprehension  may  not  be  used  as  a  subtorfiige  to  conduct  an 
otherwise  unlawful  search  (i.e.  probable  cause  to  apprehend  must  precede  the 
iqrprehension).  Furthermore,  only  the  person  apprehended  and  the  immediate  area 
within  which  that  person  could  easily  ..  btain  a  weapon  or  destroy  evidence  nuy  be 
searched.  For  example,  a  locked  suitcase  noct  to  the  person  apprehended  may  not 
be  searched  incident  to  the  apprehension,  but  it  may  be  seized  and  held  pending 
authorization  for  a  search  ba^  on  probable  cause;  in  addition,  consent  to  search 
may  always  be  requested  of  the  iq>prehendee. 

The  extent  to  which  an  automobile  mi|^t  be  searched  incident  to  the 
iqqnehaiBiim  of  the  driver  or  passengers  therein  was  settled  in  198 1  when  the  United 
States  Supreme  Court  firmly  established  the  lawful  scope  of  such  qpprehenedon 
searches.  The  Court  held  th«d,  when  a  law  aiforcement  officer  lawfully  apprehends 
the  occupants  of  an  automobile,  the  officer  may  oomluct  a  search  of  the  entire 
paosenger  compartment,  including  a  locked  ^ove  oonqMurtn^t  and  any  oontainor 
found  thmeui,  whether  qpened  or  dosed. 

Decunons  of  tiie  United  States  Suprone  Court  have  fiirther  limited  the 
scope  a  saodi  incident  to  iqpprehoidon  where  the  suspect  possesses  a  briefcase, 
du^  bag,  foo^icker,  suitcase,  etc.  If  it  is  shown  that  the  olgect  carried  or  possessed 
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by  a  auqpectwaa  searched  incident  to  the  apprdienaion  (i.e.  oontemporaneoiisly  with 
1  the  apprehension),  then  the  search  oi  that  item  is  likely  to  be  tq>l^d.  If,  however, 
the  suspect  is  taken  away  to  be  interrelated  in  room  1  and  the  suitcase  is  taken  to 
room  2,  a  seardi  of  the  item  would  ncA  be  incident  to  the  apprehension  since  it  is 
outside  the  reach  of  the  suspect  Here,  a  search  authorisation  would  be  required. 

5.  Rmeraenev  aearchea  to  save  life  or  far  pirpnaw  In 

emergency  situatiims,  MiLR^d.  314(0  permits  seardies  to  be  conducted  to  save  life 
or  for  related  fairposes.  The  search  may  be  performed  in  an  effort  to  rmider 
imnmdiate  medical  aid,  to  obtain  information  that  will  assist  in  the  rendering  of  such 
aid,  or  to  prevent  immediate  or  ongoing  personal  iiyuiy.  Such  a  search  must  be 
coi^cted  in  good  faith  and  may  not  be  a  subterfiige  in  order  to  drcumvmit  an 
individual's  fourth  amendment  protections.  If  incriminating  evidence  is  obtained 
during  such  a  search,  it  may  be  used  against  the  individual  in  any  resulting 
disciplinary  proceeding.  This  is  true  even  thmi^  no  search  authorization  was  issued, 
no  consent  was  obtained,  and  no  probable  cause  existed. 


"PLAIN  VIEW"  SEIZURE 

When  a  government  official  is  in  a  place  where  he  or  she  has  a  lawful  ric^t  to 
be,  whether  by  invitation  or  official  duty,  evidence  of  a  crime  observed  in  plain  view 
may  be  seized  in  accordance  with  Mil.R.Evid.  316(d)  (4)(C).  An  often  repeated 
example  of  this  type  of  lawful  seizure  arises  during  a  wall  locker  imqpection.  While 
looking  at  the  uniforms  of  a  certain  servicemember,  a  baggie  of  maryuana  falls  to  the 
deck.  Its  seizure  as  contraband  is  justifiable  under  these  drcumstances  as  having 
been  observed  in  plain  view.  Anotlmr  situation  could  arise  while  a  searcher  is 
carrying  out  a  duly  authorized  search  for  stolen  property  and  comes  upon  a  hand 
grenade  in  the  search  area.  Since  it  is  contraband,  it  is  both  seizable  and  admissible 
in  omurt-martial  proceedings. 


THE  USE  OF  DRUG-DETECTOR  DOGS 

Military  wwking  dogs  can  be  used  as  drug-detector  dogs.  As  such,  thqr  can 
be  used  to  assist  in  the  obtaining  of  evidence  for  use  in  courts-martial.  Smne  of  the 
ways  they  can  be  used  include  their  use  in  gate  searches,  or  other  inflections  under 
Mi].R.Evid.  313,  ami  to  establish  the  jsrobable  cause  necessary  for  a  subsequent 
search.  See  unH  Tnventnries.  below. 

A.  One  situation  whme  the  use  of  the  dog  was  considered  permissible  was 
during  a  gate  seardi  conducted  <m  an  overseas  inatallati<m.  The  do^s  akrt  could  be 
used  to  ertahlkh  probable  cause  to  apprdiend  the  accused.  Ailevide^obtaboedvran 
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held  to  be  admissible.  Recently,  the  Court  Military  Appeals  held  that  the  use  of 
drtector  dogs  at  gate  searches  in  the  United  States  was  also  reasonable. 

B.  In  another  case,  the  Court  ofMilitaiy^iqpeals  permitted  a  drug  detector 
dog  to  be  brouj^t  to  an  automobile  believed  to  contain  marijuana.  Hie  dog  alerted 
on  the  car's  rear  wheels  and  exterior  which  pronqited  the  police  to  detain  the  accused. 
The  proper  commander  was  then  notified  of  this  "alert"  and  the  other  drcumstances 
summnding  this  case.  The  search  of  the  vehide  was  then  conducted  pursuant  to  the 
authorisation  of  the  commander. 

The  court  held  that  the  use  of  the  maryuana  dog  in  an  area  surrounding 
the  car  was  lawful.  The  mere  act  of  "monitoring  airspace"  surrounding  the  vehicle 
did  not  involve  an  intrusion  into  an  area  of  privaiy.  Thus,  the  dog's  alert  was  not  a 
search,  but  a  fact  that  could  be  relayed  to  the  prqper  commander  for  a  determination 
of  probable  cause.  The  Supreme  C^urt  has  also  held  that  using  a  dog  in  a  common 
area  to  sniff  a  closed  suitcase  is  also  not  a  search. 

Close  attention  must  be  given  in  this  situation  to  establishing  the 
reliability  of  the  informers  (i.e.,  the  di^  and  doi^andler).  The  drug-detector  dog  is 
simply  an  informant,  albeit  with  a  longer  nose  and  a  somewhat  more  scruffy 
iqppearance.  As  in  the  usual  informant  situation,  there  must  be  a  showing  of  both  a 
factual  basis  (i.e.,  the  dog's  alert  and  surrounding  drcumstances)  and  the  dog's 
reliability.  This  reliability  may  be  determined  by  the  commanding  officer  throu^ 
either  of  two  commonly  used  methods.  The  first  method  is  for  the  commanding 
officer  to  observe  the  accuracy  of  a  particular  dog’s  alert  in  a  controlled  situation  (i.e., 
with  previously  planted  drugs).  The  second  method  is  for  the  commanding  officer  to 
review  the  record  of  the  particular  do^s  previous  performance  in  actual  cases  (i.e., 
the  dog's  success  rate).  Althoufi^  either  of  these  methods  may  be  suffident  Vy 
themselves  for  a  determination  that  a  dog  is  reliable,  both  should  be  used  whenever 
practicable.  For  more  information  on  the  use  of  military  working  dogs  as  drug 
detectors,  and  establishing  their  reliability  as  such,  see  OPNAVINST  5585.2A 
(Military  Working  Dog  Manual)  of  17  June  1988. 

A  few  words  of  caution  about  the  use  of  drug  dc^  are  in  orde*.  One 
court  has  stated  that  a  military  commander  who  partidpates  in  an  inspection 
invdving  the  use  detector  do^  in  the  command  area  caimot  later  authorize  a 
search  based  upon  subsequent  alcsrts  by  the  same  dogs  during  that  use.  This 
illustratee  the  pdnt  that  any  person  swept  into  the  evidence-gathering  process  may 
firui  it  impossible  later  to  be  considered  an  impartial  (^fidal.  Hie  provmons  of  the 
Military  Rules  of  Evidence  are  geared  to  lessen  the  ^ect  in  this  type  of  case,  in  that 
mere  presence  at  the  scene  is  not  per  se  disqualifying;  but  again,  the  line  is  difficult 
todraw.  The  better  advice  is  far  the  onaamandingidBcR’ to  distance  him/herselffirom 
the  evidenoe-gathariiig  imocess. 
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C.  In  sununary,  the  use  of  dogs  for  the  purpose  of  ferreting  out  drugs  or 
contraband  that  threaten  military  security  and  performance  is  a  reasonable  means 
to  provide  probable  cause: 

1.  When  the  dog  alerts  in  a  common  area,  such  as  a  barracks 
passageway;  or 

2.  when  the  dog  alerts  on  the  "air  space”  extending  from  an  area 
where  there  is  an  e3q>ectation  of  privacy. 


BODY  VIEWS  AND  INTRUSIONS 

Under  certain  circumstances  defined  in  Mil.R.Evid.  312,  evidence  that  is  the 
result  of  a  body  view  or  intrusion  will  be  admissible  at  court-martial.  There  are  also 
situations  where  such  body  views  and  intrusions  may  be  performed  in  a 
nonconsensual  manner  and  still  be  admissible. 

A.  Extraction  of  body  fluids.  The  nonconsensual  extraction  of  body  fluids 
(e.g.,  a  blood  sample)  is  permissible  under  two  circumstances: 

1.  Pursuant  to  a  lawful  search  authorization;  or 

2.  where  the  circumstances  show  a  "clear  indication"  that  evidence 
of  a  crime  will  be  found,  and  that  there  is  reason  to  believe  that  the  delay  required 
to  seek  a  search  authorization  could  result  in  the  destruction  of  the  evidence  (i.e.  its 
elimination  from  the  body). 

Involuntaiy  extraction  of  body  fluids,  whether  conducted  pursuant  to  1 
or  2  above,  must  be  done  in  a  reasonable  fashion  ly  a  person  with  the  appropriate 
medical  qualifications.  (It  is  likely  that  physical  exaction  of  a  urine  sample  would 
be  considered  a  violation  of  oonstitutionied  due  process,  even  if  based  on  an  otherwise 
lawful  search  authorization.)  Note  that  an  order  to  provide  a  urine  sample  through 
normal  elimination,  as  in  the  typical  urinalysis  inspection  conducted  pursuant  to 
Mil.R.Evid.  313  and  OPNAVINST  5350.^,  is  not  an  "extraction”  and  need  not  be 
conducted  Ipy  medical  personnel. 

B.  IntarumoM  f«r  vliH  tmriiail  purposea.  Mil.R.Evid.  312(f)  permits  tiie 
military  to  take  whatever  actions  are  necessary  to  preserve  the  health  of  a 
serviceinembCT.  Thus,  evidence  or  ocntraband  obtained  frc»n  an  examination  or 
intrurion  omducted  for  a  valid  medical  purpose  may  be  seized  and  will  be  admissible 
at  court-martial. 
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INSPECTIONS  AND  INVENTORIES 

A.  General  oonsiderationa.  Althou^  not  within  eithm*  category  of  searches 
(prior  authorization/without  prior  authorization),  administrative  inspections  and 
inventories  conducted  government  agents  may  yield  evidence  admissible  in  trials 
by  court-martial.  Mil.R.Evid.  313  codifies  the  law  of  military  inspections  and 
inventories.  Traditional  terms  that  were  formerly  used  to  describe  various 
inspections  (e.g.,  "shakedown  search"  or  "gate  search")  have  been  abandoned  as  being 
confusing.  K  carried  out  lawfully,  inspections  and  inventories  are  not  designed  to  be 
"quests  for  evidence"  and  are  thus  not  searches  in  the  strict  sense.  It  follows  that 
items  of  evidence  found  during  these  inspections  are  admissible  in  court-martial 
proceedings.  If  either  of  these  administrative  activities  is  primarily  a  quest  for 
evidence  directed  at  certain  individuals  or  grotqps,  the  inspection  is  actually  an  illegal 
subterfuge  for  a  search  and  evidence  seized  will  not  be  admissible. 

B.  Inspections.  Mil.R.Evid.  313(b)  defines  "inspection"  as  an  "examination 
...  conducted  as  an  incident  of  command  the  primary  purpose  of  which  is  to  determine 
and  to  ensure  the  security,  military  fitness,  or  good  order  and  discipline  of  the  unit, 
organization,  installation,  vessel,  aircraft,  or  vehicle."  Thus,  an  inspection  is 
conducted  to  ensure  mission  readiness  and  is  part  of  the  inherent  duties  and 
responsibilities  of  those  in  the  military  chain  of  command.  Because  inspections  are 
intended  to  discover,  correct,  and  deter  conditions  detrimental  to  military  effidenry 
and  safety,  they  are  considered  as  necessary  to  the  existence  of  any  effective  armed 
force  and  inherent  in  the  very  concept  of  a  military  organization. 

Mil.REvid.  313(b)  makes  it  dear  that  "an  examination  made  for  the 
primary  piurpose  of  obtaining  evidence  for  use  in  a  trial  by  court-martial  or  in  other 
disciplinary  proceedings  is  not  an  inspection  within  the  meaning  of  this  rule."  But 
an  otherwise  valid  inspection  is  not  rendered  invalid  solely  because  the  inq)ector  has 
as  his  or  her  secondary  purpose  that  of  obtaining  evidence  for  use  in  a  trial  by  court- 
martial  or  in  other  disdplinary  proceedings.  An  examination  made  with  a  primary 
purpose  of  prosecution  is  no  longer  considered  an  administrative  inspection. 

Fot  example,  assume  Ck>lonel  X  suspects  A  of  possessing  maryuana 
because  of  an  anonymous  "tip"  reodved  by  telephone.  Colonel  X  cannot  proceed  to 
A's  kxker  and  "inspect"  it  because  what  he  is  really  doing  is  searching  it  —  looking 
for  the  marfiuana.  How  about  an  "inspection"  of  all  lockers  in  A's  wing  of  the 
barracks,  which  will  give  Colonel  X  an  <qq;>ortunity  to  "get  into  A's  locker"  on  a 
pretext?  Because  it  is  a  pretext  for  a  search,  it  would  be  invalid;  in  fact,  it  is  a 
seardi.  And  note  that  this  is  not  a  lawfiil  probable  cause  search  benoise  the  cdonel 
has  no  underlying  facts  and  drcumstanoes  from  whidi  to  conclude  that  the 
ancnymous  infomwr  is  reliable  or  that  his  information  is  believable. 
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Suppose,  however,  that  Ck>lonel  X*  having  no  information  concerning  Ai 
is  seeking  to  remove  contraband  from  his  command,  prevent  removal  of  government 
property,  and  reduce  drug  trafficking.  He  establishes  inspections  at  the  gate.  Those 
entering  and  leaving  throu^  the  gate  have  their  persons  and  vehicles  inspected  on 
a  ramiom  basis.  Colonel  X  is  not  tiying  to  "get  the  goods"  on  A  or  any  other 
particular  individual.  A  carries  maryuana  through  the  gate  and  is  inflected.  The 
inspection  is  a  reasonable  one;  the  trunk  of  the  vehicle,  under  its  seats,  and  A's 
pockets  are  diecked.  Mariana  is  discovered  in  A's  trunk.  The  maryiiana  was 
discovered  incident  to  the  inspection.  A  was  not  singed  out  and  inspected  as  a 
suqiect.  Here,  the  piupose  was  not  to  "get"  At  but  merely  to  deter  the  flow  of  drugs 
or  other  contraband.  The  evidence  would  be  admissible. 

An  inspection  may  be  made  of  the  whole  or  any  part  of  a  unit, 
organization,  installation,  vessel,  aircraft,  or  vehicle.  Inspections  are  legitimate 
examinations  insofar  as  they  do  not  sin^e  out  specific  individuals  or  very  small 
groups  of  individuals.  There  is,  however,  no  legal  requirement  that  the  entirety  of 
a  unit  or  organization  be  inspected.  An  inspection  should  be  totally  exhaustive  (i.e., 
every  individual  of  the  chosen  component  is  inspected)  or  it  should  be  done  on  a 
random  basis,  by  inspecting  individuals  according  to  some  rule  of  chance  (i.e.,  rolling 
dice).  Such  procedures  will  be  an  effective  means  to  avoid  challenges  based  on 
grounds  that  the  inspection  was  a  subterfuge  for  a  seardi.  Unless  authority  to  do  so 
has  been  withheld  by  competent  superior  authority,  any  individual  placed  in  a 
command  or  appropriate  supervisory  position  may  inspect  the  personnel  and  property 
within  his  or  her  control. 

An  inspection  also  includes  an  examination  to  locate  and  confiscate 
unlawful  weapons  and  other  contraband.  Contraband  is  defined  as  material  the 
possession  of  which  is  by  its  very  natiue  unlawful  (e.g.,  marijuana).  Material  may 
be  declared  to  be  imlawful  by  appropriate  statute,  regulation,  or  order.  For  example, 
liquor  is  prohibited  aboard  ship,  and  would  be  contraband  if  found  in  Seaman  Smith's 
seabag  aboard  ship,  although  it  mic^t  not  be  contraband  if  foimd  in  Ensign  Smith's 
BOQ  room. 


Mil.R.Evid.  313(b)  indicates  that  certain  classes  of  contraband 
inspections  are  especially  likely  to  be  subterfuge  searches  and  thus  not  inspections 
at  all.  If  the  contraband  inspection:  (1)  Occurs  immediately  after  a  report  of  some 
qpedfic  offense  in  the  unit  and  was  not  previously  scheduled;  (2)  singles  out  q)ecific 
individuals  for  inspection;  or  (3)  "inspects"  some  people  substantially  more  thoroughly 
than  others,  then  Uie  government  must  prove  that  the  inspection  was  not  actually  a 
subtorfuge  search.  As  a  practical  matter,  the  rule  e]q)resses  a  dear  preference  for 
pruvimialy  scheduled  contraband  inspections.  Such  scheduling  helps  ensure  that  the 
inspection  is  a  routine  command  function  and  not  an  excuse  to  search  specific  persons 
or  places  for  evidence  of  crime.  The  inspection  should  be  schediUed  suffidently  far 
mwu^  in  advance  so  as  to  eliminate  any  reasonable  probability  that  the  inspection 
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is  being  used  as  a  subteriuge-  Such  scheduling  may  be  made  as  a  matter  of  date  or 
event.  In  other  words,  inspections  may  be  scheduled  to  take  place  on  any  specific 
date  (e.g.,  a  commander  may  decide  on  the  first  of  a  month  to  inq)ect  on  the  7th,  9th, 
and  21st),  or  on  the  occurrence  of  a  specific  event  b^ond  the  usual  control  of  the 
commander  (e.g.,  whenever  an  alert  is  ordered,  forces  are  dq[>loyed,  a  ship  sails,  etc.). 
The  previously  scheduled  inspection,  however,  need  not  be  preannounced. 

Mil.R.Evid.  313(b)  permits  a  person  acting  as  an  inspector  to  utilize  any 
reasonable  natural  or  technological  aid  in  conducting  an  inspection.  The  maryuana 
detection  dog,  for  instance,  is  a  natural  aid  that  may  be  used  to  assist  an  inspector 
in  more  accurately  discovering  maryuana  during  an  inspection  of  a  unit  for 
maryuana.  If  the  dog  should  alert  on  an  area  which  is  not  within  the  scope  of  the 
inspection  (an  area  which  was  not  going  to  be  inspected),  however,  that  area  may  not 
be  searched  without  a  prior  authorization.  Also,  where  the  commanding  officer  is 
himself  conducting  the  inspection  when  the  dog  alerts,  he  should  not  authorize  the 
search  himself,  but  should  seek  authorization  from  some  other  competent  authority 
(e.g.,  the  base  commander).  This  is  because  the  commander's  participation  in  the 
inspection  may  render  him  disqualified  to  authorize  searches. 

C.  Inventories.  Mil.R.Evid.  313(c)  codifies  case  law  by  recognizing  that 
evidence  seized  during  a  bona  fide  inventoiy  is  admissible.  The  rationale  behind  this 
exception  to  the  usual  probable  cause  requirement  is  that  such  an  inventoiy  is  not 
prosecutorial  in  nature  and  is  a  reasonable  intrusion.  Commands  may  inventory  the 
personal  effects  of  members  who  are  on  an  unauthorized  absence,  placed  in  pretrial 
confinement,  or  hospitalized.  Contraband  or  evidence  incidentally  found  during  the 
course  of  such  a  legitimate  inventoiy  will  be  admissible  in  a  subsequent  criminal  pro¬ 
ceeding.  However,  an  inventory  may  not  be  msed  as  a  subterfuge  for  a  search,  and 
all  such  inventories  must  be  conducted  in  a  reasonable  manner.  For  example,  it 
would  be  unreasonable  to  slice  the  linings  of  a  servicemember's  clothing  in  the  course 
of  conducting  an  inventory. 
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PART  n  -  DRUG  ABUSE  DETECTION 


"Not  in  My  Navy"  and  "Standby"  are  the  respective  Navy  and  Marine  Corps 
calls  to  arms  in  the  war  on  drugs.  These  succinct  statements  reflect  our  commitment 
to  the  elimination  of  illicit  drugs  and  drug  abusers  from  the  naval  establishment  and 
the  increased  emphasis  placed  on  deterrence,  leadership,  and  mcpeditious  action. 
While  the  options  available  to  commanders  in  combating  drug  abuse  are  many  and 
varied,  this  section  deals  only  with  the  urinal3rsis  program  and  its  limitations. 


GENERAL  GUIDANCE 

The  urinalysis  programs  of  the  Navy,  Marine  Corps,  and  Coast  Guard  were 
established  primarily  to  provide  a  means  for  the  detection  of  drug  abuse  and  to  serve 
as  a  deterrent  against  drug  abuse.  Some  of  the  important  directives  concerning  the 
program  are:  DoD  Dir.  1010.1  of  28  Dec.  1984;  OPNAVINST  5350.4B;  MCO  P5300.12 
of  25  June  1984,  as  amended,  change  3;  and  C^MDTINST  5355.1  (series).  Additional 
guidance  is  found  in  the  Military  Rules  of  Evidence.  These  rules  and  directives 
contain  detailed  guidelines  for  the  collection,  analysis,  and  use  of  urine  samples. 

The  positive  results  of  a  urinalysis  test  may  be  used  for  a  number  of  distinct 
purposes,  depending  on  how  the  original  sample  was  obtained.  See  the  grid  at 
Appendix  m  to  this  chapter.  It  is  most  important  to  be  able  to  recognize  when,  and 
under  what  circumstances,  a  command  may  conduct  a  proper  urinal3rsis. 

Types  of  tests.  OPNAVINST  5350.4  (series)  directs  that  commanders, 
commanding  officers,  and  officers  in  charge  shall  conduct  an  aggressive  urinalysis 
testing  program,  adapted  as  necessary  to  meet  unique  unit  and  local  situations.  The 
specific  types  of  urinalysis  testing  and  authority  to  conduct  them  are  outlined  below. 

1.  Search  and  seizure 

a.  Tests  conducted  with  member’s  consent.  Members 
suspected  of  having  unlawfully  used  drugs  may  be  requested  to  consent  to  urinalysis 
testing.  For  consent  to  be  valid,  it  must  be  fireely  and  voluntarily  given.  In  this 
regard,  OPNAVINST  5350.4  (series)  provides  that,  prior  to  requesting  consent, 
commands  should  advise  the  member  that  he  or  she  is  suspected  of  drug  use  and  may 
decline  to  provide  a  sample.  A  recommended  urinatysis  consent  form  is  provided  as 
iq>pendix  II  to  this  diapter.  This  additional  advice  is  not  required  in  the  Marine 
Corps  and  Coast  Guard. 
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b.  Probable  can***  ■nH  mithorigntion.  Urinalysis  testing  may 
be  ordered,  in  acoordanoe  with  Mil.R.Evid.  312(d)  and  315,  whenever  there  is 
probable  cause  to  believe  that  a  member  has  wrongfully  used  drugs  and  that  a  test 
will  produce  evidence  of  such  use.  For  example,  during  a  routine  locker  inspection 
in  the  enlisted  barracks,  you  find  an  c^n  baggie  of  what  iq;>pears  to  be  marquana 
under  some  dothes  in  Petty  Office  Jones' wall  lockm*.  Along  with  the  marguana  you 
find  drug  paraphernalia  (e.g.,  a  roach  dip  and  some  rolling  papers).  You  notify  the 
commanding  officer  of  youT  find  and  he  sends  for  Jones.  A  few  minutes  later.  Petty 
Officer  Jones  staggers  into  the  CO's  office  —  ^yes  red  and  q[)eedi  durred.  He  is 
immediately  apprehended  and  searched.  A  maryuana  dgarette  is  found  in  his  shirt 
pocket.  Under  these  fSscts,  a  commander  should  have  little  trouble  finding  probable 
cause  to  order  that  a  urine  sample  be  given. 

c.  Probable  cause  and  exigency.  Mil.R.Evid.  315  reoogni^ 
that  there  may  not  always  be  suffident  time  or  means  available  to  communicate  with 
a  person  empowered  to  authorize  a  search  before  the  evidence  is  lost  or  destroyed. 
While  more  commonly  seen  in  the  operable  vehicle  setting,  facts  could  give  rise  to 
support  an  exigency  search  of  a  member's  body  fluids.  Remember,  to  be  lawful,  an 
exigemy  search  must  still  be  based  upon  a  finduig  of  probable  cause.  Because  drugs 
tend  to  remain  in  the  system  in  measurable  quantities  for  some  time,  it  is  unlikely 
that  this  theoiy  will  be  the  basis  of  many  urinalysis  tests. 

2.  Inspections  under  Mil.R.Evid.  313.  Commanders  may  order 
urinalysis  inspections  just  as  they  may  order  any  other  inspection  to  determine  and 
ensure  the  security,  military  fitness,  and  good  order  and  discipline  of  the  command. 
Urinalysis  inspections  may  not  be  ordered  for  the  primary  purpose  of  obtaining 
evidence  for  trial  fay  court-martial  or  for  other  disciplinary  purposes.  Yhis  would 
defeat  the  purpose  of  an  inspection  and  make  it  a  search.  Conunands  may  use  a 
number  of  methods  of  selecting  servioemembers  or  groups  of  members  for  urinalysis 
inspection  including,  but  not  limited  to: 

a.  Random  selection  of  individual  servioemembers  from  the 
entire  unit  or  firom  any  identifiable  segment  or  class  of  that  unit  (e.g.,  a  department, 
division,  work  center,  watch  section,  barracks,  or  all  personnel  who  have  reported  for 
duty  in  the  past  month).  Random  selection  is  achieved  ly  ensuring  that  each 
servicemember  has  an  equal  chance  of  being  selected  each  time  personnel  are  diosen. 

b.  Selection,  random  or  otherwise,  of  an  entire  subunit  or 
identifiable  segment  of  a  command.  Examples  of  such  groups  would  include:  an 
entire  dq;>artment,  division,  or  watch  section;  all  personnel  within  qiedfic  paygrades; 
all  newly  reporting  personnel;  or  all  personnel  returning  from  leave,  liberty,  or  UA. 


) 


Naval  Justice  Sdiool 
Evkknoe  Divisiim 


3-26 


Rev.  1/92 


Seardi  and  Seizure/Drug  Abuse  Detection 


c.  Urinalyaia  testing  of  an  entire  unit 

As  a  means  of  quota  oonibrol,  Navy  oommands  are  required 
to  obtain  second-echelon  ^proval  prior  to  conducting  all  unit  sweeps  and  random 
inspections  involving  more  than  20%  of  a  unit,  or  200  members.  Failure  to  obtain 
such  approval*  however,  will  not  invalidate  the  results  of  the  testing.  The  Marine 
Corps  and  CosuBt  Guard  have  no  such  requirement. 

3.  SCTvioe-direntfld  tegting  Servioe-directed  testing  is  adually 
nothing  more  than  inspections  of  units  eiq>res8ly  designated  by  the  Chief  of  Naval 
Operations.  These  include:  rehabilitation  fodlity  staff;  security  personnel;  fleet  ”A" 
S^ool  candidates;  officers  and  enlisted  in  the  accession  pipeline;  and  those  executing 
PCS  orders  to  an  overseas  duty  station. 

4.  Valid  medical  piirpowA  Blood  tests  or  urinalyses  may  also  be 
performed  to  assist  in  the  rendering  of  medical  treatment  (e.g.,  emergency  care, 
pmiodic  physical  examinations,  and  such  other  medical  mcaminations  as  are 
necessary  for  diagnostic  or  treatment  purposes).  Do  not  confuse  this  with  a  fitness- 
for-duty  examination  ordered  by  a  servicemember's  command. 

5.  Fitnesa-for-dutv  testing.  Categories  of  fitness-for-duty 
urinalysis  testing  are  briefly  described  below.  Generally,  all  urinalyses  NOT  servioe- 
directed  or  the  product  of  a  lawful  search  and  seizure,  inspection,  or  valid  medical 
purpose  fall  within  fitness-for-duty/oommand-directed  categories  In  the  Coast 
Gu^,  however,  probable  cause  is  required  before  a  fitness  for  duty  urinai3rsis  can 
take  place. 


a.  Command-directed  testing.  A  command-directed  test  shall 
be  ordered  by  a  member's  commander,  commanding  officer,  officer  in  charge,  or  other 
authorized  individual  whenever  a  member's  behavior,  conduct,  or  involvement  in  an 
accident  or  other  incident  gives  rise  to  a  reasonable  suspicion  of  drug  abuse  and  a 
urinalysis  has  not  been  conducted  based  iqpon  consent  or  probable  cause.  Command- 
directed  tests  are  often  ordered  when  suspicious  behavior  does  not  amount  to 
probable  cause. 


b.  Aftercare  and  surveillanoe  testing.  Aftercare  testing  is 
periodic  command-directed  testing  of  identifiei  drug  abusers  as  part  of  a  plan  for 
continuing  recoveiy  following  a  rehabilitation  program.  Surveillanoe  testing  is 
permdic  command-directed  testing  of  identified  drug  abusmv,  who  do  not  participate 
in  a  rehabihtarion  program,  as  a  means  of  monitoring  for  further  drug  abuse. 

c.  Evaluation  toafciny  This  refers  to  command-directed 
tesUng  wlmn  a  commander  has  doubt  as  to  the  member's  wrongful  use  of  drugs 
following  a  labmratory-confirmed  urinalysis  result.  Evaluation  testing  riiould  be 
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conducted  twice  a  week  for  a  maximum  of  eif^t  weeks  and  is  often  referred  to  a 
"two-by-ei^t." 


d.  Safety  investig^n  teatiny.  A  command^  officer  or  any 
investigating  officer  may  order  urinaljnsis  testing  in  connection  with  any  formally 
convened  mishiqp  or  safety  investigation. 


USES  OF  URINALYSIS  RESULTS 

Of  particular  importance  to  the  commander  is  what  use  may  be  made  of  a 
positive  urinalysis.  &£  ^>pendix  m  to  this  chapter.  The  results  of  a  lawful  search 
and  seizure,  inspection,  or  a  valid  medical  purpose  may  be  used  to  refer  a  member 
to  a  DoD  treatment  and  rehabilitation  pn^pram,  to  take  appropriate  disdplinaiy 
action,  and  to  establish  the  basis  for  a  separation  and  characterization  in  a 
separation  proceeding. 

The  results  of  a  command-directed/fitness-for-duiy  urinalysis  may  NOT  be 
used  against  the  member  for  any  disc4>linary  purposes,  nor  on  the  issue  of 
characterization  of  service  in  separation  proceedings,  except  when  used  for 
impeachment  or  rebuttal  in  any  proceeding  in  whidi  evidence  of  drug  abuse  (or  lade 
thereof)  has  been  first  introduced  by  the  member.  In  addition,  positive  results 
obtained  firom  a  command-directed/fitness-for-duty  urinalysis  may  not  be  used  as 
a  basis  for  vacation  of  the  suspension  of  execution  of  punishment  imposed  under 
Article  15,  UCMJ,  or  as  a  result  of  court-martial.  Such  result  may,  howevmr,  serve 
as  the  basis  for  referral  of  a  member  to  a  DoD  treatment  and  rehabilitation  pngram 
and  as  a  basis  for  administrative  separation. 

What  administrative  or  disciplinary  action  can  be  taken  against 
servicemembers  identified  as  drug  abusers  throu^  service-directed  urinalysis  testing 
varies,  depending  i^ran  which  CNO-designated  unit  was  tested.  The  only  constant 
is  that  all  service-directed  testing  may  be  considered  as  the  basis  for  administrative 
separation.  For  further  guidance  on  the  usee  of  service-directed  urinalysis  results, 
see  OPNAVINST  5350.4B,  Endoeure  (4),  ^ipendix  A,  reproduced  as  ^;)pendix  m  of 
this  chapter. 


THE  COLLECTION  PROCESS 

Tile  weakest  link  in  the  urinalysns  program  chain  is  in  the  ar^  of  collection 
and  custody  procedures.  Commands  should  conduct  every  urinalyBis  with  the  full 
expectation  Uiat  administrative  or  disciplinary  action  mig^t  result.  Theuseofduefo, 
rtaff  NCO's,  and  officers  as  observers  and  unit  coordinators  is  stnmg^  moouraged. 
Strict  adherence  to  direct  observation  policy  during  urine  cdlectum  to  inevmit 
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aubatitutum,  dilution,  or  adultaration  ia  an  abeohite  neceaaitgr.  Mail  aanqilea 
immediate^  after  odlection  to  reduce  the  poaaibility  ci  tendering.  Enaure  all 
dooimentation  and  labela  are  legible  and  complete.  Si)ecial  attentkm  ahould  be  given 
to  the  ledger  and  diain  of  cuato^y  to  enaure  that  tl^  are  accurate,  complete,  and 
legible.  Additimial  guidance  ia  provided  in  OnfAV  5350.tf ,  Appendix  B,  ^ipendix 
IV  to  thia  chapter,  and  the  Coaat  Guard  Pmnonnel  Manual,  COMDTINST  M1000.6 
(aeriea),  chapter  20. 


DRUG  TESTING 

A  FipM  teat-  As  the  name  auggeata,  field  teata  are  methods  en^loyed 
outaide  the  laboratory  to  screen  many  of  the  commonly  abused  substances.  Actual 
procedures  employed  vary,  (Spending  iq>on  which  testing  equipment  is  being  used, 
but  general  operation  and  quidity  assurance  guidance  can  be  found  in  OPNAVINST 
5350.4B,  Endoeure  (4),  Appendix  C.  Field  tests  are  not  authorized  in  the  Coast 
Guard. 


Positive  field-test  results  may  not  be  used  as  the  basis  for  any 
diadplinary  action,  administrative  separation  proceeding,  or  other  adverse 
administrative  action  imtil  confirmed  by  a  DoD-certified  drug  laboratory  or  by  the 
aervicemember's  admission  of  drug  use.  Field-test  results  alone  may  be  used  for 
temporary  referral  to  a  treatment  program,  temporary  suspension  firom  sensitive  duty 
positions  or  positions  where  drug  abuse  threatens  the  safety  of  others,  or  to 
temporarily  suspend  a  servicemember's  access  to  dassified  matorials. 

B.  Navy  drug  screening  laboratories.  The  Navy  operates  five  drug 
screening  laboratories  in  support  of  the  Navy  and  Marine  Corps  urinal3rsis  program 
worldwide.  Their  addresses,  phone  numbers,  and  areas  of  responsibility  are 
contained  in  ^pendix  V  to  this  chapter.  The  Coast  Guard  utilizes  dvilian  labs  on 
a  contract  basis.  Sfifi  COMDTINST  5355.1  (series). 

While  a  detailed  discussion  of  the  technology  and  laboratory  procedures 
is  far  beyond  the  acc^  of  thia  text,  a  basic  understanding  of  what  happens  to  a 
sample  upon  arrival  at  the  lab  is  important.  All  samples  are  first  receipted  for  in  a 
aeciured  accessioning  area  where  shipping  documentation  and  labels  are  checked,  and 
an  initial  aliquot  sanq>le  is  poured  off  for  screening  by  radioimmunoassay  (RIA).  If 
the  aliquot  sample  tests  "positive,"  a  second  aliquot  sanq>le  is  poured  for  conformation 
testing  fay  gas  chrmnatograpby/mass  spectrometry  (GC/MS).  Lab  officials  then  review 
the  test  results  and  documentation,  reporting  only  confirmed  positives  to  the 
command  fay  message.  Pomtive  sanqrles  are  firozen  and  retained  by  the  lab  for  one 
year.  These  sanqrles  will  thmi  be  destroyed  unless  the  laboratory  is  iK^ified  fay  the 
amunand  to  retain  them  longer  because  disciplinary  action  is  contemplated. 


Naval  Justice  Sdhod 
Evidence  Diviakm 


3-29 


Sev.  1/92 


Commander’s  Handbook 


FINDING  THE  EXISTENCE  OF  PROBABLE  CAUSE  TO  ORDER  A  SEARCH 


When  faced  with  a  request  Iqr  an  investigator  to  authorize  a  search,  what 
should  you  know  bdore  you  make  the  authorization?  The  following  oonsiderations 
are  provided  to  aid  you. 

1.  Find  out  the  name  and  duty  statitm  of  the  iq>plicant  requesting  the  seardi 
authorization. 

2.  Administer  an  oath  to  the  person  requesting  authorization.  A  recommended 
format  for  the  oath  is  set  forth  below: 

”Do  ymi  solemnly  swear  (or  affirm)  that  the  information  you  are  about  to 
provide  is  true  to  the  best  of  your  knowledge  and  belief,  so  help  you  God?” 

3.  What  is  the  location  and  description  of  the  premises,  object,  or  person  to  be 
searched?  Aak  yourself: 

a.  Is  the  person  or  area  one  over  which  I  have  jurisdiction? 

b.  Is  the  person  or  place  described  with  particularity? 

4.  What  facts  do  you  have  to  indicate  that  the  place  to  be  searched  and  property 
to  be  seized  is  actually  located  on  the  person  or  in  the  place  your  information 
indicates  it  is? 


5.  Who  is  the  source  of  this  information? 

a.  If  the  source  is  a  person  other  than  the  iq>plicant  who  is  before  you,  that 
is,  an  informant,  see  the  atta^ed  addendum  on  this  subject. 

b.  If  the  source  is  the  person  you  are  questioning,  proceed  to  question  6 
immediately.  If  the  source  is  an  informant,  proo^  to  question  6  after  completing 
the  procedure  on  the  addendum. 

6.  What  training  have  you  had  in  investigating  offenses  of  this  type  or  in 
identifying  this  type  of  contraband? 

7.  Is  there  any  further  information  you  believe  will  provide  grounds  for  the  seardi 
finr,  and  seizure  of,  this  pr(^)erty? 
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8.  Are  you  withholding  any  information  you  possess  on  this  case  which  may  affect 

my  decision  on  this  request  to  authorize  the  search? 

If  you  are  satisfied  as  to  the  reliability  of  the  information  and  that  of  the 
person  from  whom  you  receive  it,  and  you  then  entertain  a  reasonable  belief  that  the 
items  are  where  they  are  said  to  be,  then  you  may  authorize  the  search  and  seizure. 
It  should  be  done  along  these  lines: 

"tAppliflunt's  name).  I  find  that  probable  cause  exists  for  the  issuance  of  an 
authorization  to  search  Qocation  or  person)  for  the  following  items:  fPescription  of 
items  sought) 
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1.  First  inquiry.  What  forms  the  basis  of  his  or  her  knowledge?  You  must  find 
what  facts  (not  conclusions)  were  given  by  the  informant  to  indicate  that  the  items 
soufi^t  will  be  in  the  place  described. 

2.  Then  you  must  find  that  either  the  informant  is  reliable  or  his  information  is 
reliable. 

a.  Questions  to  determine  the  informant's  reliability: 

(1)  How  long  has  the  applkant  known  the  informant? 

(2)  Has  this  informant  provided  information  in  the  past? 

(3)  Has  the  provided  information  always  proven  correct  in  the  past? 
Almost  always?  Never? 

(4)  Has  the  informant  ever  provided  any  false  or  misleading 

information? 

(5)  (If  drug  case)  Has  the  informant  ever  identified  drugs  in  the 
presence  of  the  sqsplicant? 

(6)  Has  any  prior  information  resulted  in  conviction?  Acquittal?  Are 
there  any  cases  still  awaiting  trial? 

(7)  What  other  situational  background  information  was  provided  by 
the  informant  that  substantiates  believability  (e.g.,  accurate  description  of  interior 
of  locker  room,  etc.)? 

b.  Questions  to  determine  that  the  information  provided  is  reliable: 

(1)  Does  the  iq)plicant  possess  other  information  finm  known  reliable 
sources,  whidi  indicates  what  the  infimnant  says  is  true? 

(2)  Do  you  possess  information  (e.g.,  personal  knowledge)  which 
indicates  what  the  informant  says  is  true? 
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SEARCHES:  DESCRmE  WHAT  TO  LOOK  FOR  AND  WHERE  TO  LOOK 


lltMpliwimAwf  nf  Kpwrifigitv;  No  valid  search  authorization  will  exist  unless  the 

place  to  be  seardied  and  the  items  sought  are 
particulariy  described 


1.  Description  of  the  place  or  the  person  to  be  searched 

a.  Persona.  Always  include  all  known  facts  about  the  individual,  such  as 
name,  rank,  SSN,  and  luiit.  If  the  suspect's  name  is  unknown,  include  a  personal 
description,  places  frequented,  known  associates,  make  of  auto  driven,  usual  attire, 
etc. 


b.  Places.  Be  as  specific  as  possible,  with  great  efibrt  to  prevent  the  area 
which  you  are  authorizing  to  be  searched  fi^m  being  broadened  giving  rise  to  a 
possible  claim  of  the  search  being  a  "fishing  e]q}edition." 

2.  What  can  he  seized.  Types  of  property  and  sample  descriptions.  The  basic 
rule:  Go  firom  the  general  to  the  specific  description. 

a.  Contraband:  Something  which  is  illegal  to  possess. 

Example:  "Narcotics,  including,  but  not  limited  to,  heroin, 

paraphernalia  for  the  use,  packaging,  and  sale  of  said 
contraband,  including,  but  not  limited  to,  syringes,  needles, 
lactose,  and  rubber  tubing." 

b.  Unlawful  weapons:  Weapons  made  illegal  by  some  law  or  regulation. 

Example:  Firearms  and  e^losives  including,  but  not  limited  to,  one 

M-60  machine  gun,  M-16  rifles,  and  firagmentation 
grenades. 
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a  TCvidanga  of  Crimea 

(1)  FruitB  of-ft  crime 

Example:  "Household  property,  induding,  but  not  limited  to, 

one  G.E.  dodc,  lij^t  blue  in  color,  and  one  Sony 
fifteen-inch,  portable,  color  TV,  tarn  in  color  with 
black  knobs.” 

(2)  Tnola  nr  inatrumentalitiea  nf  crime.  Property  used  to  commit 

crin^. 

Example:  "Items  used  in  measuring  and  packaging  of 

marijuana  for  distribution,  induding,  but  not  limited 
to,  cigarette  rolling  machines,  rolling  papers,  scales, 
and  plastic  baggies." 

(3)  Evidence  which  mav  aid  in  a  particular  crime  solution:  helps 
catch  the  criminal. 

Example:  "Papers,  dociunents,  and  effects  which  show 

dominion  and  control  of  said  area,  induding,  but  not 
limited  to,  cancelled  mail,  stencilled  dothing, 
wallets,  receipts." 
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UmNALYSS  CX)WgBNT  FQBM 

( 


I, _ .have  been  requested  to  provide  a  urine  aanqple.  Ihavebeoi 

advised  that: 

(1)  I  am  8uqwcted<tf  having  unlawftiUy  used  drugs; 

Ci)  I  may  decline  to  consent  to  provide  a  sample  of  my  urine  finr  testine 

(8)  if  a  aanq>le  is  provided,  any  evidence  ot  drug  use  resulting  firtnn 
urinalyais  testing  may  be  used  against  me  in  a  court-martial. 

I  consent  to  provide  a  aanqde  of  my  urine.  This  consent  is  given  fireely  and 
voluntarily  by  me,  and  without  any  promises  or  threats  having  been  made  to  me  or 
pressure  or  coercion  cf  any  kind  having  hero  used  agaimA  me. 


Signature 


Date 


'Vl^tness*  Signature 


Date 
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USE  OF  DRUG  URINALYSIS  RESULTS 


Usable  for 
(other  than 

Usable  in 

Usable  as 

honorable) 

disciplinary! 

basis  for 

characterization 

prorssdlngs  | 

separation 

of  service 

1. 

Search  or  Seizure  - 

YES 

YES 

YES 

-  MBber's  consent 

YES 

YES 

YES 

-  probable  cause 

YES 

YES 

YES 

2. 

Inspection 
-  randoa  sasple 

YES 

YES 

YES 

-  unit  sifeep 

YES 

YES 

YES 

3. 

Medical  -  general 
diagnostic  purposes 

YES 

YES 

YES 

(e.g.,  energency  roon 
treatnent,  annual 
physical  exan,  etc.) 

4. 

Fitness  for  duty 
-  coHund-dlrected 

NO 

YES 

NO 

-  coapetence  for  duty 

NO 

YES 

NO 

-  aftercare  testing 

NO 

YES 

NO 

-  surveillance 

NO 

YES 

NO 

-  evaluation 

NO 

YES 

NO 

-  sishap/safoty 

NO 

NO 

NO 

Investigation 

5. 

Service  directed 

-  rehab  facility 
staff  (allltary 

-  drug/alcohol  rehab 

YES 

YES 

YES 

NO 

YES 

NO 

testing 

-  PCS  overseas,  naval 

YES 

YES 

YES 

brigs 

-  entrance  testing 

NO 

YES 

*NO 

-  accession  training 

YES 

YES 

YES 

pipeline 

*YE8  for  roaorvlats  rocallod  to  actlvo  duty  only  (oxcopt 
Dolayod  Entry  Progran  participants) 
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Each  urinalysis  shoiild  be  conducted  with  the  understanding  that  positive  samples 
could  result  in  administrative  or  disciplinary  action.  Collection  procedures  should  be 
designed  to  avoid  problems  during  administrative  and  disciplinary  proceedings. 

At  court-martial,  the  trial  ooimsel  must  establish  that  the  positive  urine  sample 
originated  with  tiie  accused.  During  the  government's  case,  the  military  judge  or 
members,  as  factfinders,  will  closely  scrutinize  the  command's  procedures. 

Based  upon  courtroom  experience,  certain  procedures  have  proven  to  be  most  effective 
in  establishing  the  source  of  the  urine  sample. 

The  unit  coordinator  should: 

1.  Ask  for  the  member's  ID  card. 

2.  Compare  the  ID  pictiue  with  the  face  of  the  member. 

3.  Copy  the  social  security  number  from  the  ID  card  onto  the  urinaljrsis 
label  and  chain  of  custody. 

4.  Copy  the  name  and  social  security  number  from  the  card  into  the 
urinalysis  ledger. 

5.  Allow  the  subject  to  verify  the  label  information  and  chain  of  custody 
form. 

6.  Place  the  label  on  a  urine  sample  bottle  and  hand  the  bottle  to  member 
for  production  of  a  sample  under  supervision  of  observer. 

7.  When  member  returns  the  sample,  ask  the  member  if  the  bottle 
contains  his/her  urine. 

8.  Again,  allow  member  to  verify  the  information  on  the  label,  chain  of 
custody  form,  and  ledger. 

9.  Have  member  initial  label. 

10.  Take  sample  bottle  from  bottom  to  confirm  that  it  is  warm. 
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11.  Have  member  sign  ledgra:. 

12.  Have  observer  sign  ledger. 

13.  Have  coordinator  sign  ledger. 

14.  Place  bottle  in  original  cardboard  container. 

15.  After  collecting  all  samples,  sign  the  chain  of  custody  document  as 
releaser  and  hand  carry/mail  urine  sanq[>l  es  to  the  iq;)propriate  screening 
laboratory. 

The  observer  should: 

1.  Walk  with  member  from  unit  coordinator's  table  to  the  head. 

2.  Ensure  male  members  use  urinal  only.  If  thi're  are  two  urinals,  side- 
by-side,  only  one  member  should  provide  a  sa.Tiple  at  any  one  time.  If 
there  are  more  than  two  urinals,  no  more  than  tv  'o  members  should  give 
samples  at  one  time  and  each  should  use  one  of  the  two  end  urinals.  If 
member  is  female,  keep  the  stall  door  open. 

3.  Stand  and  clearly  view  the  urine  actually  entering  iHe  bottle. 

4.  Accompany  the  member  back  to  the  unit  coordinator's  table. 

5.  Initial  the  ledger. 

6.  Sign  the  ledger. 

If  the  above  procedures  are  followed,  an  accused  will  have  difiicully  claiming  that  the 
sample  was  not  personally  produced.  At  the  court-martial,  trial  counsel  will  be  able 
to  caU  the  unit  coordinator  and  observm'  as  witnesses  to  introduce  the  ledger,  chain 
of  custody  document,  and  urine  sample  bottle  into  evidence.  In  addition,  a  diagram 
of  the  urinalysis  area  may  be  offered  to  show  the  relevant  distances. 

Problems  arise  in  the  following  situations: 

1.  When  one  individual  tries  to  observe  multiple  members  at  one  time. 

2.  When  the  observer  is  unprepared. 
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3.  When  the  observer  fails  to  initial  the  ledger. 

4.  When  the  observer  fails  to  sign  the  ledger,  or  no  ledger  is  maintained. 

5.  When  the  member  is  absent  at  the  time  that  the  label  is  finally  attached 
to  the  bottle. 

6.  When  the  observer  does  not  acoonqiany  the  member  firom  the  unit 
coordinator's  table  to  the  head  and  back. 

7.  When  the  same  exact  procedures  are  not  used  on  every  member. 

8.  When  an  atmosphere  of  confusion  surrounds  the  collection. 

9.  When  only  the  last  four  digits  of  the  social  security  number  are  printed 
on  the  latel. 


Be  aware  that  urinalysis  cases  take  approximately  three  months  firom  collection  to 
trial.  If  the  observer  was  only  TAD  to  the  testing  command  at  the  time  of  collection, 
the  observer  may  have  to  return  to  his/her  parent  command  before  trial.  Also,  if 
either  the  observer  or  unit  coordinator  is  planning  to  transfer  or  deploy  within  three 
months  of  the  urinalysis,  he/she  may  be  unavailable  for  trial.  In  all  these  cases, 
personnel  may  have  to  return  to  testify  at  convening  authority  expense. 
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DRUG 


LLAB8 


Addre— 

Commanding  OfiBoer 
Navy  Drug  Screening  Laboratory 
Naval  Air  Station,  Bldg.  H-20SS 
Jacksonville,  FL  32212-0113 

Commanding  Officer 

Navy  Drug  Screening  Laboratory 

Bldg.  38-H 

Great  Lakes,  IL  60088-6223 

Commanding  Officer 
Navy  Drug  Screening  Laboratory 
Naval  Air  Station,  Bldg.  S-33 
Norfolk,  VA  23611-6206 

Commanding  Officer 
Navy  Drug  Screening  Laboratory 
Bldg.  66B,  8760  Mountain  Blvd. 
Oakland.  CA  04627-6060 

Commanding  Officer 
Navy  Drug  Screening  Laboratory 
Naval  Hospital.  Bldg.  10-2 
San  Diego.  CA  02134-6000 


AUTOVON:  942-7766 
CommecetaL-  (904)777-7766 
NAVDRUGLAB  JACKSONVILLE  FL 


AUTOVON:  792-2046 
Cmnmadal:  (708)688-2046 
NAVDRUGLAB  GREAT  LAKES  IL 


AUTOVON:  664-8120/8080 
Commoeial:  (804)444-8120/8080 
NAVDRUGLAB  NORFOLK  VA 


AUTOVON:  828-6184 
Commercial:  (416)633-6184 
NAVDRUGLAB  OAKLAND  CA 


AUTOVON:  622-9372 
Commercial:  (619)632-9372 
NAVDRUGLAB  SAN  DIEGO  CA 


AREAS  OF  RESPONSIBILnY 

JaffcM«*nvill«-  Those  units  designated  by  CINCLANTFLT  or  CMC  and  those  undesignated  units 
in  geogra{diic  proximity. 

NDSL  Gty*  TjItw  All  activities  assigned  to  CNET,  all  USMC  accession  points  as  designated  fay 
CMC.  and  selected  naval  activities  located  in  the  Great  Lakes  area. 

NDSL  Notfcdk:  Those  units  designated  by  CINCLANTFLT.  (7MC.  or  CINCUSNAVEUR  and  those 
undesignated  units  in  geographic  proximity. 

rJDST.  Oaltlsnd-  Ilmse  units  designated  by  CINCPACFLT  or  CMC  and  those  undesignated  units  in 
geographic  proximity. 

Nnsi.  Ssn  Diwgn:  ‘rhose  units  designated  by  CINCPACFLT  or  CMC  aiad  those  undesignated  units 
in  geographic  proximity. 


NOTE:  Recruit  Training  Centers  will  send  recruit  accession  specimens  to  the  geographically  nearest 
NDSL  fiw  confirmation  testing. 
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CHAPTER  IV 

MHJTABY  JUSTICE  INVESTIGATIONS 


PREUBUNARY  INVESTIGATION  OF  SUSPECTED  OFFENSES 

A.  Cnmplainta 

1.  A  complaint  consists  of  bringing  to  the  attention  of  pn^ier 
authority  the  known,  suspected,  or  probable  commission  of  an  offense  under  the 
UCMJ  or  a  violation  of  a  civil  law. 

Note:  It  is  important  to  differentiate  between  initiating  a  complaint  and 
preferring  charfes.  The  latter  is  accomplished  by  signing  and  swearing  to  charges 
in  Block  11  on  page  1  of  the  charge  sheet  (DD  Form  458)  by  a  person  subject  to  the 
UCMJ. 


2.  Any  person  may  initiate  a  complaint:  military  or  civilian,  adult 
or  child,  olHcer  or  enlisted.  R.C.M.  301(a). 

3.  A  complaint  may  be  made  to  any  person  in  military  authority  over 
the  accused.  R.C.M.  301(b). 

B.  Action  upon  receipt  of  complaint 

1.  R.C.M.  303  makes  it  mandatory  for  the  immediate  commander  to 
make,  or  cause  to  be  made,  a  preliminary  inquiry  into  the  charges  or  the  suspected 
offenses  sufficient  for  an  intelligent  disposition  of  them. 

2.  Purely  military  offenses  and  very  minor  offenses  normally  are 
investigated  by  a  person  assigned  to  the  local  command. 

3.  There  are  certain  offenses  for  which  referral  to  NIS  is  mandatory. 
SECNAVINST  5520.3A  of  17  August  1990  and  ALNAV  013/87  (2218/02  June  87) 
provide  an  extensive  list  and  guidanoe  far  those  offenses  that  NIS  must  investigate. 

4.  Upon  referral  of  a  case  to  NIS,  any  command  action  on  the  case 
should  be  held  in  abejrance;  however,  if  inunediate  reforal  to  NIS  is  impossible,  steps 
should  be  taken  to  preserve  evidence  and  record  changing  conditions.  Care  should 
be  taken  not  to  conqrrmniae  or  impede  any  subsequent  investigation. 
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C.  The  preliminaiy  inquiry 

1.  There  are  no  set  procedures  or  forms  for  preliminary  inquiries; 
however,  for  minor  offenses  normally  disposed  of  at  NJP,  NAVPERS  1626/7  for  the 
Navy  and  the  UPB  for  the  Marine  Corps  should  be  used.  Instructions  for  the 
completion  of  the  UPB  are  contained  within  chiq)ter  2,  MCO  P5800.8B 
(LEGADMINMAN). 

2.  While  NAVPERS  1626/7  serves  the  dual  function  of  an 
investigative  form  and  a  report  chit,  the  UPB  does  not.  Consequently,  a  locally 
prepared  preliminary  inquiry  report  form  may  be  used  and  appended  to  the  UPB. 
Likewise,  additional  information  or  witness  statements  may  be  appended  to 
NAVPERS  1626/7  as  needed. 

3.  While  not  required,  it  is  advisable  to  get  sworn  statements  from 

witnesses. 

4.  The  overall  conduct  of  the  investigation  should  be  both  informal 
and  impartial.  The  investigating  officer  should  gather  all  relevant  evidence,  both 
favorable  and  unfavorable,  regarding  the  suspected  offense  and  the  character  of  the 
accused. 


5.  Charges  and  specifications  should  be  drafted  lAW  the  format 
provided  in  Part  IV  of  the  MCM;  however,  the  preliminaiy  inquiry  officer  should  not 
sign  and  swear  to  the  charges  at  this  time.  To  do  so  constitutes  "preferring  charges" 
and  may  start  the  speedy  trial  dock  discussed  in  Chapter  10. 

6.  A  JAGMAN  investigation  should  not  be  convened  solely  for 
military  justice  matters;  however,  it  is  possible  that  a  JAGMAN  investigation  may 
inddentally  address  suspected  criminal  activity. 
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CHAPTER  V 


INFORMAL  DISCIPLINARY  ACTIONS:  NONPUNITIVE  MEASURES 


INTRODUCTION 

The  t«rm  "nonpunitive  measure"  is  used  to  refer  to  various  leadership 
techniques  which  can  be  used  to  develop  acceptable  behavioral  standards  in  members 
of  a  command.  Nonpunitive  measures  generally  fall  into  three  areas:  nonpunitive 
censure,  extra  military  instruction,  and  administrative  withholding  of  privileges. 
Commanding  officers  and  officers  in  charge  are  authorized  and  expected  to  use 
nonpunitive  measures  to  fVirther  the  efficiency  of  their  command.  See  R.C.M. 
306(c)(2),  MCM,  1984;  JAGMAN,  §  0102. 

The  UCMJ  and  Secretarial  regulations  prescribe  significant  limitations 
on  the  use  of  nonpunitive  measures.  In  this  regard,  it  should  be  noted  initially  that 
nonpunitive  measures  may  never  be  used  as  a  means  of  informal  punishment  for  any 
military  offense.  JAGMAN,  §  0102. 


NONPUNniVE  CENSURE 

Nonpunitive  censiue  is  nothing  more  than  criticism  of  a  subordinate's  conduct 
or  performance  of  duty  by  a  military  superior.  This  criticism  may  be  made  either 
orally  or  in  writing.  When  made  orally,  it  often  is  referred  to  as  a  "chewing  out"; 
when  reduced  to  writing,  the  letter  is  styled  a  "nonpunitive  letter  of  caution." 

A  sample  nonpunitive  letter  of  caution  is  set  forth  in  Appendix  A-l-a  of  the 
JAG  Manual.  It  should  be  noted  tiiat  such  letters  are  private  in  nature  and  copies 
may  not  be  forwarded  to  the  Commander,  Naval  Military  Personnel  Command 
(CNMPC)  or  to  Headquarters  Marine  Coriw  (HQMC).  JAGMAN,  §  0105b(2). 
Additionally,  such  letters  may  not  be  quoted  in  or  appended  to  fitness  reports  or 
evaluatkms,  included  as  endoeures  to  JAG  Manual  or  other  investigative  reports,  or 
otherwise  included  in  the  official  departmental  records  of  Uie  recipient.  However,  the 
deficient  periinrmance  of  duty  or  other  facts  which  led  to  a  letter  of  caution  being 
issued  can  be  mentioned  in  the  recipient's  nmct  fitness  report  or  enlisted  evaluation. 

There  is  only  one  exception  to  the  rule  that  nonpunitive  letters  of  caution  are 
not  forwarded  to  CNMPC  or  HQMC:  nonpunitive  letters  issued  by  the  Secretary  of 
the  Navy  are  submitted  for  inclusion  in  the  recipients'  smrvice  records. 
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EXTRA  MILITARY  INSTRUCTION  (EMI) 

The  term  "extra  militaiy  instruction"  (EMD  is  used  to  describe  the  practice  of 
assignii^  extra  tasks  to  a  servicemember  who  is  exhibiting  behavioral  or  performance 
deficiencies  for  the  purpose  of  correcting  those  deficiencies  through  the  performance 
of  the  assigned  tasks. 

Normally  such  tasks  are  performed  in  addition  to  normal  duties.  Because  this 
kind  of  leadership  technique  is  more  severe  than  nonpunitive  censure,  the  law  has 
placed  some  significant  restraints  on  the  commander's  discretion  in  this  area.  All 
EMI  involves  an  order  fix>m  a  superior  to  a  subordinate  to  do  the  task  assigned; 
however,  it  has  long  been  a  principle  in  militaiy  law  that  orders  imposing 
punishment  are  unlawful  and  need  not  be  obeyed  unless  issued  pursuant  to 
noiyudidal  punishment  or  court-martial  sentence.  Thus,  the  problem  that  must  be 
resolved  in  every  EMI  situation  is  whether  a  valid  training  purpose  is  involved  or 
whether  the  piupose  of  the  EMI  is  punishment.  Ckinsequently,  EMI  should  always 
involve  the  identification  of  a  particular  character  deficiency  and  the  assignment  of 
a  task  rationally  related  to  that  deficiency.  The  language  used  in  issuing  the  EMI 
order  will  frequently  be  scrutinized  to  determine  if  these  steps  were  followed. 

JAGMAN,  §  0103  indicates  that  no  more  than  two  hours  of  instruction  should 
be  required  each  day;  instruction  should  not  be  required  on  the  individual's  Sabbath; 
the  duration  of  EMI  should  be  limited  to  a  period  of  time  required  to  correct  the 
deficiency;  and,  after  completing  each  day's  instruction,  the  subordinate  should  be 
allowed  normal  limits  of  liberty.  In  this  connection,  EMI,  since  it  is  training,  can 
lawfully  interfere  with  normal  hours  of  liberty.  One  should  not  confuse  this  type  of 
training  with  a  denial  of  privileges  (discussed  later),  which  cannot  interfere  with 
normal  hours  of  liberty.  The  commander  must  also  be  careful  not  to  assign 
instruction  at  unreasonable  hours.  What  "reasonable  hours"  are  will  differ  with  the 
normal  work  schedule  of  the  individual  involved,  but  no  great  interference  with 
normal  hours  of  liberty  should  be  involved. 

Authority  to  impose.  The  authority  to  assign  EMI  to  be  performed 
during  working  hours  is  not  limited  to  any  particular  rank  or  rate,  but  is  inherent  in 
authority  vested  in  ofilcers  and  noncommissioned  petty  officers.  The  authority  to 
assign  EMI  to  be  performed  after  working  hours  rests  in  the  commanding  officer  or 
offioer  in  charge,  but  may  be  delegated  to  officers,  petty  officers,  and 
ncmoommissioned  officers.  See  OPNAVINST  3120.32B;  para.  1300.  lb.  Marine  Corps 
Manual. 


For  the  Navy,  OPNAVINST  3120.32B  discusses  EMI  in  detail  and 
clearly  states  that  the  delegation  of  authority  to  assign  EMI  outside  normal  working 
hours  is  to  be  encouraged.  Ordinarily  such  authority  should  not  be  del^^ted  below 
the  diief  petty  offioer  (E-7)  levd.  Howevmr,  in  excq[>tional  cases,  as  where  a  qualified 
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petty  officer  is  filling  a  CPO  billet  in  a  unit  which  contains  no  CPO,  authority  may 
be  delegated  to  a  mature  senior  petty  officer. 

The  authority  to  assign  EMI  during  working  hours  may  be 
withdrawn  by  any  superior  if  warranted,  and  the  authority  to  assign  EMI  after 
working  hours  may  be  withdrawn  by  the  commanding  officer  or  offiom'  in  charge  in 
accordance  with  the  terms  contained  within  the  grant  of  that  authority. 


DENIAL  OF  PRIVILEGES 

A  third  nonpunitive  measure  that  may  be  employed  to  correct  minor 
deficiencies  is  denial  of  privileges.  A  "privilege"  is  defined  as  a  benefit  provided  for 
the  convenience  or  ei\joyment  of  an  individual.  JAGMAN,  0104.  Denial  of 
privileges  is  a  more  severe  leadership  measure  than  either  censiure  or  EMI  because 
denial  of  privileges  does  not  necessarily  involve  or  require  an  instructional  purpose. 
Examples  of  privileges  that  may  be  withheld  can  be  found  in  JAGMAN,  §  0104.  They 
include  such  things  as  special  liberty,  72-hour  liberty,  exchange  of  duty,  special 
command  programs,  hobby  shops,  parking  privileges,  and  access  to  base  or  ship 
movies,  enlisted  or  officers*  clubs.  It  may  also  encompass  such  things  as  withholding 
of  special  pay  and  oommissaiy  and  exchange  privileges,  provided  such  withholding 
complies  with  applicable  rules  and  regulations  and  is  otherwise  in  accordance  with 
law.  See,  e.g.,  DOD  Directive  5525.4  of  2  November  1981,  as  it  applies  to 
enforcement  of  traffic  laws  on  DOD  installations. 

Final  authority  to  withhold  a  privilege,  even  temporarily,  rests  with  the  level 
of  authority  empowered  to  grant  that  privilege.  Therefore,  authority  of  officers  and 
petty  officers  to  withhold  privileges  is,  in  many  cases,  limited  to  recommendations  via 
the  chain  of  command  to  the  sq>propriate  authority.  Officers  and  petty  officers  are 
authorized  and  expected  to  initiate  such  actions  when  considered  appropriate  to 
remedy  minor  infractions  in  order  to  further  efficiency  of  the  command.  Authority 
to  withhold  privileges  may  be  delegated,  but  in  no  event  may  the  withholding  of 
privileges  —  either  by  Uie  commanding  officer,  officer-in-charge,  or  some  lower 
echelon  —  be  tantamoiuit  to  a  deprivation  of  liberty  itself. 

Normal  liberty  is  technically  a  "privilege,"  but  custom  and  regulation  permit 
the  deprivation  of  liberty  only  for  certain  recognized  grounds.  Those  include 
authorized  pretrial  restraint,  or  deprivation  of  normal  liberty  in  a  foreign  country  or 
in  foreign  territorial  waters,  when  such  action  is  deemed  essential  for  the  protection 
of  the  finreign  relations  of  the  United  States  or  as  a  result  of  international  legal-hold 
restriction.  M<neover,  it  is  necessaiy  to  the  efficiency  of  the  naval  service  that  official 
functions  be  performed  and  that  certain  work  be  accomplished  in  a  timely  manner. 
It  is,  therefore,  not  punishment  when  persons  in  the  naval  service  are  required  to 
remain  on  board  and  be  physically  present  outside  of  normal  working  hours  for  work 
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assignments  which  should  have  been  completed  during  normal  working  hours,  or  for 
the  accomplishment  additional  essential  work,  or  for  the  achievement  of  the 
currently  required  level  of  operatiqnal  readiness.  JAGMAN,  §  0104.  Other  grounds 
for  deprivation  of  liberty  include  the  health  or  safety  of  the  individual  or  the  public. 
This  is  the  basis  for  ordering  the  military  epouse  into  the  barracks  or  back  to  the  ship 
when  the  other  reports  an  assault. 


ALTERNATIVE  VOLUNTARY  RESTRAINT 

Alternative  voluntary  restraint  is  a  device  whereby  a  superior  promises  not  to 
report  an  offense  or  not  to  impose  punishment  in  return  for  a  promise  by  the 
8i;^rdinate  not  to  take  normal  liberty  and  to  remain  on  base  or  aboard  ship  (also 
referred  to  as  "hack”).  These  kinds  of  alternative  voluntary  restraints  are  not 
authorized  by  the  UCMJ,  MCM,  or  JAGMAN.  Their  use  places  the  commander  in 
a  tenuous  position  because  such  agreements  are  unenforceable.  Resort  to  use  of  a 
voluntary  restraint  will  probably  constitute  "former  punishment"  and  thus  preclude 
the  later  imposition  of  noi\judicial  punishment  or  referral  of  charges  to  a  court- 
martial  should  the  command  later  desire  to  take  official  disciplinary  action  (for 
example,  where  the  servioemember  does  not  live  up  to  his  part  of  the  voluntary 
restraint  bargain). 
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CHAPTER  VI 


NONJUDICIAL  PUNISHMENT 


INTRODUCTION 

The  terms  "noiyudicial  punishment"  and  "NJP"  are  used  interchangeably  to 
refer  to  certain  limited  punishments  which  can  be  awarded  for  minor  disciplinary 
offenses  by  a  commanding  officer  or  officer  in  charge  to  members  of  his  command. 
In  the  Navy  and  Coast  Guard,  nonjudicial  punishment  proceedings  are  referred  to  as 
"captain's  mast"  or  simply  "mast."  In  the  Marine  Corps,  the  process  is  called  "office 
hours,"  and,  in  the  Army  and  Air  Force,  it  is  referred  to  as  "Article  15."  Arilcle  15 
of  the  Uniform  Code  of  Military  Justice  (UCMJ),  Part  V  of  the  Manual  for  Courts- 
Martial.  1984  (MCM),  and  Part  B  of  Chapter  I  of  The  Manual  of  the  Judge  Advocate 
General  constitute  the  basic  law  concerning  noi\|udicial  punishment  procedures.  The 
legal  protection  afforded  an  individual  subject  to  NJP  proceedings  is  more  complete 
than  is  the  case  for  nonpunitive  measures,  but,  by  design,  is  less  extensive  than  for 
courts-martial.  NJP  is  both  administrative  and  nonadversarial  in  nature.  When 
punishment  is  imposed,  it  is  not  considered  a  conviction;  and,  when  a  case  is 
dismissed,  it  is  not  considered  an  acquittal. 


NATURE  AND  REQUISITES  OF  NONJUDICIAL  PUNISHMENT 
A.  The  power  to  impose  nop^dicial  punishment 

1.  Authority  under  Article  15,  UCMJ,  may  be  exercised  by  a 
commanding  officer,  an  officer  in  charge,  or  by  certain  officers  to  whom  the  power  has 
been  delegated  in  accordance  with  regulations  of  the  Secretaiy  of  the  Navy.  Part  V, 
para.  2,  MCM,  1984. 

a.  A  commanding  officer 

(1)  In  the  Navy  and  (he  Marine  Coips,  billet  designations 

the  Commander,  Naval  Military  Personnel  Command  (NMPC)  and  Headquarters 
Marine  Corps  (HQMC)  identify  those  persons  who  are  "commanding  officers."  In 
otiier  words,  the  term  "commanding  officer"  has  a  predse  meaning  and  is  not  used 
arbitrarify.  Also,  in  the  Marine  Corps,  a  company  commander  is  a  "commanding 
officer”  and  may  impose  NJP. 
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(2)  The  power  to  impose  NJP  is  inherent  in  the  office  and 
not  in  the  individual.  Thus,  the  power  may  be  exercised  by  a  person  acting  as  CO, 
such  as  when  the  CO  is  on  leave  and  the  XO  succeeds  to  command.  See  Articles 
1074-1087,  U.S.  Naw  Regulations,  1990,  for  complete  "succession-to-command" 
information. 


b.  An  officer  in  charge 

Officers  in  charge  exist  in  the  naval  service  and  the  Coast 
Guard.  In  the  Navy  and  Marine  Corps,  an  officer  in  charge  is  a  commissioned  officer 
who  is  designated  as  officer  in  charge  of  a  unit  by  departmental  orders,  tables  of 
organization,  manpower  authorizations,  orders  of  a  flag  or  general  officer  in 
command,  or  orders  of  the  Senior  Officer  Present.  See  JAGMAN,  §  010€b;  sfifi  also 
Art.  0801,  U.S.  Naw  Regulations.  1990. 

c.  Officers  to  whom  NJP  authority  has  been  delegated 

(1)  Ordinarily,  the  power  to  impose  NJP  cannot  be 
delegated.  One  exception  is  that  a  flag  or  general  officer  in  command  may  delegate 
all  or  a  portion  of  his  article  15  powers  to  a  "principal  assistant"  (a  senior  officmr  on 
his  staff  who  is  eligible  to  succeed  to  command)  with  the  express  approval  of  the 
Chief  of  Naval  Personnel  or  the  Commandant  of  the  Marine  Corps.  Art.  15(a), 
UCMJ;  JAGMAN,  §  0106c. 

(2)  Additionally,  where  members  of  the  naval  service  are 
assigned  to  a  multiservice  command,  the  commander  of  such  multiservice  command 
may  designate  one  or  more  naval  imits  and,  for  each  unit,  shall  designate  a 
commissioned  officer  of  the  naval  service  as  commanding  officer  for  NJP  purposes 
over  the  unit.  A  copy  of  such  designation  must  be  furnished  to  the  Commander, 
Naval  Militaiy  Personnel  Command  or  the  Commandant  of  the  Marine  Corps,  as 
appropriate,  and  to  the  Judge  Advocate  General.  JAGMAN,  §  0106d. 

2.  imitations  on  power  to  impose  NJP 

No  officer  may  limit  or  withhold  the  exercise  of  any  disc^linaiy 
authority  under  article  15  by  subordinate  commanders  without  tiie  q)ecific 
authorization  of  the  Secretaiy  of  the  Navy.  JAGMAN,  §  0106e. 

3.  Referral  of  NJP  to  hi^er  authority 

a.  If  a  commanding  officer  determines  that  his  authority  under 
article  15  is  insuffident  to  make  a  pr(^r  disposition  of  the  case,  he  may  rrfer  the 
case  to  a  superior  commander  for  appropriate  disposition.  R.C.M.  306(c)(5),  401(c)Gi), 
MCM,  1984. 
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b.  This  situation  could  arise  either  when  the  commanding 
oflEioer's  NJP  powers  ajre  less  extensive  than  those  of  his  superior  or  when  the  prestige 
of  hij^ier  auAority  would  add  force  to  the  punishment,  as  in  the  case  of  a  letter  of 
admonition  or  reprimand. 

B.  Persons  on  whom  noi^iudicial  punishment  mav  he  imposed 

1.  A  commanding  officer  may  impose  NJP  on  aU  military  personnel 
of  his  command.  Art.  15(b),  UCMJ. 

2.  An  officer  in  charge  may  impose  NJP  only  iqwn  enlisted  members 
assigned  to  the  unit  of  which  he  is  in  charge.  Art  15(c),  UCMJ. 

3.  At  the  time  the  punishment  is  imposed,  the  accused  must  be  a 
member  of  the  command  of  the  commanding  officer  (or  of  the  unit  of  the  officer  in 
charge)  who  imposes  the  NJP.  JAGMAN,  §  0107a(l). 

a.  A  person  is  "of  the  command  or  unit”  if  he  is  assigned  or 
attached  thereto.  This  includes  temporary  additional  duty  (TAD)  personnel  (i.e.,  TAD 
personnel  may  be  punished  either  by  the  CO  of  the  unit  to  which  they  are  TAD  or  by 
the  CO  of  the  duty  station  to  which  they  are  permanently  attached).  Note,  however, 
both  commanding  officers  cannot  punish  an  individual  under  article  15  for  the  same 
offense. 


b.  In  addition,  a  party  to  a  JAG  Manual  investigation  remains 

"of  the  command  or  unit"  to  which  he  was  attached  at  the  time  of  his  designation  as 
a  party  for  the  sole  purpose  of  imposing  a  letter  of  admonition  or  reprimand  as  NJP. 
JAGMAN,  i  0107b(2). 


c.  Personnel  of  another  armed  force 

(1)  Under  present  agreements  between  the  armed  forces, 
a  Navy  commanding  officer  should  not  exercise  NJP  jurisdiction  on  Army  or  Air  Force 
personnel  assigned  or  attached  to  a  naval  command.  As  a  matter  of  policy,  such 
perscmnel  are  returned  to  their  parent-service  unit  for  discipline.  If  this  is 
impractical  and  the  need  to  discipline  is  uigent,  NJP  may  be  imposed,  but  a  report 
to  the  DqiMurtment  of  tiie  Army  or  D^nutment  of  the  Air  Force  is  required.  Sss 
MELPERSMAN,  art  1860320.5a,  b,  as  to  the  procedure  to  follow. 

(2)  Eq;>rees  agreements  do  not  extend  to  Coast  Guard 

perscmnel  serving  with  a  naval  command,  but  other  policy  statmnents  indicate  that 
the  naval  commander  should  itot  attempt  to  exerciae  NJP  over  such  personnel 
assigned  to  his  unit.  Sea  CniMitGuaTri  Military  Ju^i«^  Manual  mMlYTINST 

M6810.1. 
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(3)  Because  the  Marine  Corps  is  part  of  the  Department 
of  the  Navy,  no  general  restriction  extends  to  the  exercise  of  NJP  by  Navy 
commanders  over  Marine  Corps  personnel  or  by  Marine  Corps  commanders  over 
Navy  persoimel. 

4.  Imposition  of  NJP  on  embarked  personnel 

The  commanding  officer  or  officer  in  charge  of  a  unit  attached  to 
a  ship  for  duly  should,  as  a  matter  of  policy,  refrain  firom  e:mrcising  his  powm*  to 
impose  NJP  and  should  refer  all  such  matters  to  the  commanding  officer  of  the  ship 
for  disposition.  JAGMAN,  S  0108a.  This  policy  does  not  apply  to  Military  Sealift 
Command  (MSC)  vessels  operating  under  mailers  or  to  organized  imits  embarked  on 
a  Navy  ship  for  transportation  only.  Nevertheless,  the  commanding  officer  of  a  ship 
may  permit  a  commanding  ofEioer  or  officer  in  charge  of  a  unit  attached  to  that  ship 
to  mcerdse  noiyudicial  punishment  authority. 

The  authority  of  the  commanding  officer  of  a  vessel  to  impose  NJP 
on  persons  embarked  on  board  is  further  set  forth  in  Articles  0720-0722,  U.S.  Naw 
Regulations.  1990. 

5.  Imposition  of  NJP  on  reservists 

a.  Reservists  on  active  duty  for  training  or  inactive  duty  for 
training  are  subject  to  the  UCMJ  and  therefore  to  the  imposition  of  NJP. 

b.  While  the  offense  which  the  commanding  officer  or  officer 
in  charge  seeks  to  punish  at  NJP  must  have  oocurred  while  the  member  was  on 
active  duty  or  inactive  duty  training,  it  is  not  necessary  that  NJP  occur  (or  the 
offense  even  be  discovered)  tefore  the  end  of  the  active  duty  or  inactive  duty  training 
period  during  which  the  alleged  misconduct  oocurred.  b  that  regard,  Ae  officer 
seeking  to  impose  NJP  has  several  options: 

(1)  He  may  impose  NJP  d\iring  the  active  duty  or 
inactive  duty  training  when  the  misconduct  oocurred; 

(2)  he  may  impose  NJP  at  a  subsequent  period  of  active 
duty  or  inactive  duty  training  (so  long  as  this  is  within  2  years  of  the  date  of  the 
offense); 


(3)  he  may  request  from  the  Regular  component  officer 
exeranng  general  court-martial  jurisdiction  over  the  accused  an  involuntary  recall 
ot  the  aocu^  to  active  duty  or  iiuutive  duty  training  for  purpoees  of  imposing  NJP; 
or 
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(4)  if  the  accused  waives  his  rie^t  to  he  present  at  the 
NJP  hearing,  the  commanding  officer  or  officer  in  charge  may  impose  NJP  after  the 
period  of  active  duty  or  inactive  duty  training  (^the  accused  has  ended.  JAGMAN, 
§  0107b:  R.C.M.  204,  MCM. 

c.  Punishment  imposed  on  persons  who  were  involuntarily 
recalled  for  purposes  of  imposition  of  NJP  may  not  induHc  restraint  imlegB  the 
Secretaiy  of  the  Navy  approved  the  recall. 

6.  Rirfit  of  the  accused  to  demand  trial  bv  court-martial 

a.  Article  15a,  UCMJ,  and  Part  V,  para.  3,  MCM,  1984, 
provide  another  limitation  on  the  exercise  of  NJP.  TSwr*.  in  the  case  of  a  person 
attached  to  or  embarked  in  a  vessel,  an  accused  may  demand  trial  by  court-martial 
in  lieu  of  NJP.  Note  that  such  a  demand  does  not  require  that  charges  be  referred 
to  a  court-martial.  Referral  is  a  decision  exercised  by  the  convening  authority,  not 
by  the  member. 


b.  This  right  to  refuse  NJP  exists  up  imtil  the  time  NJP  is 
imposed  (i.e.,  uq)  until  the  commanding  officer  announces  the  punishment).  Art.  15a, 
UCMJ.  This  rig^t  is  not  waived  by  the  fact  that  the  accused  has  previously  aignad 
a  "report  chit"  (NAVPERS  Form  1626/7  or  UPB  Form  NAVMC 10132)  indicating  that 
he  would  accept  NJP. 


c.  The  category  of  persons  who  may  not  refuse  NJP  includes 
those  persons  assigned  or  attached  to  the  vessel;  on  board  for  passage;  or  assigned 
or  attached  to  an  embarked  staff,  unit,  detachment,  squadron,  team,  air  groiqp,  or 
other  regularly  organized  body.  Case  law  intorprets  "vessel”  as  commissioned  ships 
of  the  U.S.  Navy  and  precommissioning  units  which  have  been  duly  designated  "in 
commission,  special,"  or  "in  service."  Whether  the  ship  is  at  sea  or  in  dry-dock  is 
irrelevant.  Case  law  also  interprets  "attached”  to  include  submarine  off-crews. 

d.  Hie  kqy  time  factor  in  determining  whether  or  not  a  pmson 
has  the  rie^t  to  demand  trial  is  the  time  of  the  imposition  of  the  NJP  and  not  the 
time  of  the  otmimission  of  the  offense. 

7.  Himre  is  no  power  whatsoever  for  a  commanding  office*  or  officer 
in  charge  to  impose  NJP  on  a  civilian. 
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C.  nffenawa  puniithahlft  under  article  IS 

1.  Article  15  gives  a  commanding  ofiBoer  power  to  punish  individuals 
for  miimr  offenses.  The  term  "minor  offense”  has  been  the  cause  of  some  concern  in 
the  administration  of  noiQudicial  punishment  Artide  15,  UCMJ,  and  Part  V,  para, 
le,  MCM,  1984,  indicate  that  the  term  "mincn*  offense"  means  misconduct  ncmnaUy 
not  more  serious  than  that  umially  handled  at  summary  court-martial  (where  the 
maximum  punishmmit  is  thirty  days  confinement).  These  sources  also  indicate  that 
the  nature  of  the  offense  and  the  drcumstanoes  surrounding  its  commission  are  also 
fSetctors  which  should  be  considered  in  determining  whether  an  offense  is  minOT  in 
nature.  The  term  "minor  offense"  ordinarily  does  not  indude  misconduct  which,  if 
tried  ly  genmd  court-martial,  could  be  punished  fay  a  dishonorable  discharge  or 
confin^ent  at  hard  labor  for  more  than  one  year.  The  Navy  and  Marine  Corps, 
however,  have  taken  the  position  that  the  final  determination  as  to  whether  an 
offense  is  "minor”  is  within  the  sound  discretion  of  the  commanding  officer. 

Imposition  of  NJP  does  not,  in  all  cases,  predude  a  subsequent 
court-martial  for  the  same  offense.  Ses  Part  V,  para,  le,  MCM,  1984. 

Artide  43(c),  UCMJ,  prohibits  the  imposition  of  NJP  more  than 
two  years  after  the  commission  of  the  offense. 

2.  Cases  previously  tried  in  dvil  courts 

a.  Sections  0108b  and  0124d  of  the  JAG  Manual  permit  the 
tiae  of  noi\}udicial  punishment  to  punish  an  accused  for  an  offense  for  whidi  he  has 
been  tried  (whether  acquitted  or  convicted)  fay  a  state  or  foreign  dvilian  court,  or 
whose  case  has  been  diverted  out  of  the  r^;ular  criminal  process  for  a  probationaiy 
period,  or  whose  case  has  been  a4judicated  fay  juvenile  court  authorities,  if  authority 
is  obtained  from  the  officer  exercising  general  court-martial  jurisdiction  (usually  the 
general  or  flag  officer  in  command  over  the  command  desiring  to  impose  noqjudidal 
punishment). 

b.  NJP  may  not  be  imposed  for  an  act  tried  fay  a  court  that 
derives  its  authority  from  the  United  States,  such  as  a  Fedmtd  district  court 
JAGMAN,  M  0108b,  0124d. 

c.  Clearly,  cases  in  whidi  a  finding  of  guilty  <ar  not  guilty  has 
been  readied  in  a  trial  fay  court-martial  cannot  be  then  taken  to  noqjudidal 
punishment  JAGMAN,  M  0108b  and  0124d.  The  last  point  at  which  cases  may  be 
withdrawn  from  court-martial  before  findings  with  a  view  toward  m»vudidal 
punidiment,  however,  is  presentty  undear. 
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3.  Off-base  offenses 

a.  Commanding  officers  and  officers  in  charge  may  diiqpose  of 
minor  disdplinaiy  infiractions  (which  occur  on  or  off-base)  at  NJP.  Unless  the  off- 
base  offense  is  a  traffic  offense  (see  para,  b  below)  or  one  previously  adjudicated  fay 
civilian  authmities  (see  para.  C.2a,  ajpia),  there  is  no  limit  on  the  authority  of 
military  authorises  to  resolve  such  offenses  at  NJP. 

fa.  OPNAVINST112()0.5C  end  MCOSllO.ip  state,  as  a  matter 
of  policy,  that,  in  areas  not  imder  military  control,  the  responsibility  for  maintaining 
law  and  order  rests  with  dvil  authority.  The  enfcnroement  of  traffic  laws  falls  within 
the  iNurview  of  this  prindple.  Off-duty,  off-installation  driving  offenses,  however,  are 
indicative  of  inability  and  lack  of  safety  oonsdousness.  Such  driving  performaru» 
does  not  prevent  the  use  of  nonpunitive  measures,  i.e.,  deprivation  of  on-installation 
driving  privileges. 

D.  Hearing  procedure 

1.  Introduction.  Norjudidal  punishment  results  from  an 
investigation  into  unlawful  conduct  and  a  subsequent  hearing  to  determine  whether 
and  to  what  extent  an  accused  should  be  punished.  Generally,  when  a  complaint  is 
filed  with  the  commanding  officer  of  an  accused,  that  commander  is  obligated  to  cause 
an  inquiiy  to  be  made  to  determine  the  truth  of  the  matter.  When  this  inquiry  is 
complete,  a  NAVPERS  Form  1626/7  or  the  UPB  Form  NAVMC  10132  is  filled  out. 
CThis  inquiry  is  discussed  in  Chapter  VI,  aupia-)  The  Navy  NAVPERS  1626/7 
functions  as  an  investigation  report  as  well  as  a  record  of  the  processing  of  the 
noidudidal  punishment  case.  The  Marine  Corps  NAVMC  10132  is  a  document  used 
to  record  noqjudicial  punishment  only  (MCO  P5800.8B  provides  details  for  the 
completion  of  the  UPB  form).  The  iq>propriate  report  and  allied  papers  are  then 
forwarded  to  the  oonunander.  The  ensuing  discussion  will  detail  the  legal 
requirements  and  guidance  for  conducting  a  noqjudicial  punishment  hearing. 

2.  Prehearing  advice.  If,  after  the  preliminary  inquiiy,  the 
annmanding  ofifioer  determines  that  diq;)oeition  by  noqjudicial  punishment  is 
appropriate,  the  commanding  officer  must  cause  the  accused  to  be  advised  of  his 
rights  outlined  in  Part  V,  para.  4,  MCM,  1984.  Hie  commanding  officer  need  give 
the  advke  peracmally,  but  may  assign  this  responsibility  to  the  l^;al  officer  ot  another 
iqqpropriate  perstm. 

a.  Right  tn  mnfer  with  independent  counsel.  Because  an 
accused  who  is  not  attadied  to  or  onbarked  in  a  vessel  has  the  ri£^t  to  refuse  NJP, 
he  mustbe  kdd  of  his  ri^t  to  ocmfer  with  independent  counsel  regarding  his  decision 
to  aooqpt  or  rsAise  the  NJP  if  the  record  cf  thid  NJP  is  to  be  admisriUe  in  evidence 
against  Mm  shoitid  the  accused  ever  be  subsequently  tried  fay  court-martial.  A 
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failure  to  properly  advise  an  accused  of  his  ri^t  to  confer  with  counsel,  or  a  failure 
to  provide  counsel,  will  not,  however,  render  the  imposition  of  noigudicial  punishment 
invalid  or  constitute  a  ground  for  appeaL  Therefore,  if  the  command  imposing  the 
NJP  desires  that  the  record  of  the  NJP  be  admissible  fw  courts-martial  purposes, 
the  record  of  the  NJP  must  be  prepared  in  accordance  with  applicable  service 
regulations  and  reflect  that: 


counsel; 


(1)  The  accused  was  advised  of  his  rig^t  to  confer  with 


(2)  the  accused  either  exercised  his  ri^t  to  confm*  with 
counsel  or  made  a  knowing,  intelligent,  and  voluntary  waiver  thereof;  and 


(3)  the  accused  knowing^,  intelligently,  and  voluntarily 

waived  his  rig^t  to  refuse  NJP.  All  such  waivers  must  be  in  writing. 

In  addition  to  the  foregoing.  Marine  Corps  commands  are  also  required 
to  advise  an  accused  that  acceptance  of  NJP/SCM  does  not  preclude  the  command 
from  taking  other  possible  adverse  administrative  action  against  him.  Recordation 
of  the  above  so-called  "Booker  rights"  advice  and  waivers  should  be  made  on  page  13 
(Navy)  or  page  12  (Marine  Corps)  of  the  accused's  service  record.  The  accused's 
Notification  and  Election  of  Rights  Form  (see  JAGMAN  iq>pendice8  A-l-b,  A-l-c, 
or  A-l-d,  as  appropriate)  should  be  attached  to  the  1026/7  or  UPB.  A  simple, 
straightforward  recordation  of  the  three  statements  given  above  complies  with  these 
requirements.  In  this  r^;ard,  sections  0109  and  0110  of  the  JAG  Manual  explain 
precisely  how  a  Navy  commmid  may  prepare  service  record  entries  which  will  be 
admissiUe  at  any  subsequent  trial  by  court-martial.  Marine  Corps  commands  should 
refer  to  para.  4014.2b(2)  of  the  IRAM  for  the  fcmnat  required  to  document  compliance 
with  'TtflOksac  rights."  If  an  accused  waives  any  or  all  of  Uie  above  rights,  but  refuses 
to  execute  such  a  waiver  in  writing,  the  fact  that  he  was  pn^rly  advised  of  his 
ri^ts,  waived  his  ri^ts,  but  declined  to  execute  a  written  waiver,  should  be  so 
recorded. 


b.  Hearing  rights.  If  the  accused  does  not  demand  trial  fay 
court-martial  within  a  reaacmable  time  after  having  been  advised  of  his  rights,  or  if 
the  right  to  demand  court-martial  is  not  applicable,  the  accused  shall  be  entitled  to 
iqipMur  perscmally  before  the  omunanding  officer  for  the  noqjudicial  punishment 
hearing.  At  such  hearing,  the  accused  is  mititled  to: 

(1)  Be  informed  of  his  ri^ts  under  Artide  31,  UCMJ; 
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(2)  be  acoon^Munied  fay  a  spoke^parson  provided  fay,  or 
arranged  for,  the  member  —  however,  the  prooeedinga  need  not  be  unduly  delayed 
to  permit  the  presence  of  the  spokesperaon,  nor  is  he  entitled  to  travel  or  similar 
eq;>enses; 


the  offense; 


(3)  be  informed  of  the  evidence  against  him  relating  to 


(4)  be  allowed  to  examine  all  evidence  upon  which  the 
commanding  officer  will  rely  in  deciding  whether  and  how  much  nopjudicial 
punishment  to  impose; 


(5)  present  matter  in  defense,  extenuation,  and 
mitigation,  orally,  in  writing,  or  both; 

(6)  have  witnesses  present,  including  those  adverse  to 
the  accused,  upon  request,  if  their  statements  will  be  relevant,  if  they  are  reasonably 
available,  and  if  their  appearance  will  not  require  reimbursement  by  the  government, 
will  not  unduly  delay  the  proceedings,  or,  in  the  case  of  a  military  witness,  will  not 
necessitate  his  being  exciu^  from  other  important  duties;  and 

(7)  have  the  proceedings  open  to  the  public  unless  the 
commanding  officer  determines  that  the  proceedings  should  be  clos^  for  good  cause. 
No  special  facility  arrangements  need  to  be  made  fay  the  commander. 

3.  Forms.  The  forms  set  forth  in  Appendices  A-l-a,  A-l-b,  and 
A-l-c  of  the  JAG  Manual  are  designed  to  comply  with  the  above  requirements. 

4.  Ho^ring  requirement.  Except  as  noted  below,  every  noiyudicial 
punishment  case  must  be  handled  at  a  hearing  at  which  the  accused  is  allowed  to 
exercise  the  foregoing  rights.  In  addition,  there  are  other  technical  requirements 
relating  to  the  hearing  and  to  the  exercise  of  the  accused's  rights. 

a.  Personal  appearam^  waived.  Part  V,  para.  4c(2),  MCM, 
1984,  provides  that,  if  the  accused  waives  his  rig^t  to  personally  appear  before  the 
commanding  officer,  he  may  choose  to  submit  written  matters  for  consideration  by  the 
commanding  officer  prior  to  the  imposition  of  noiyudicial  punishment.  Should  the 
accused  make  such  an  election,  he  should  be  informed  of  his  right  to  remain  silent 
and  that  any  matters  so  submitted  may  be  used  against  him  in  a  trial  fay  court- 
martial.  Notwithstanding  the  accused's  expressed  desire  to  waive  his  ri^t  to 
pmwmally  appear  at  the  noiuudkial  punishmmit  hearing,  he  may  be  ordered  to 
attend  the  hearing  if  the  <^oer  imposing  noi^judkial  punishment  desires  his 
presence.  NAVY  JAG  MSG  231630Z  NOV  84.  If  the  accused  waives  his  personal 
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iq;qpearanoe  and  NJP  is  imposed,  the  commanding  officer  must  ensure  that  the 
accused  is  informed  of  the  punishment  as  soon  as  possible. 

b.  Hearing  officer.  Normally,  the  officer  who  actually  holds 
the  noiQudicial  punishment  hearing  is  the  commanding  offiomr  of  the  accused.  Part 
V,  para.  4c,  MCM,  1984,  allows  the  commanding  officer  or  officer  in  charge  to 
del^tate  his  authority  to  hold  the  hearing  to  another  officer  imder  extraordinary 
drcumstanoee.  These  circumstances  are  not  detailed,  but  they  must  be  unusual  and 
signifUamt  rather  than  matters  of  convenience  to  the  commander.  This  delegation  of 
authority  should  be  in  writing  and  the  reasons  for  it  detailed.  It  must  be  emphasized 
that  this  delegation  does  not  include  the  authority  to  impose  punishment.  At  such 
a  hearing,  the  officer  del^iated  to  hold  the  hearing  will  receive  all  evidence,  prepare 
a  summarized  record  of  matters  considered,  and  forward  the  record  to  the  officer 
having  noi\|udicial  punishment  authority. 

c.  The  record  of  a  formal  JAG  Manual  investigation  or  other 
fact-finding  body  (e.g.,  an  article  32  investigation)  in  which  the  accused  was  accorded 
the  ri^ts  of  a  party  with  respect  to  an  act  or  omission  for  which  NJP  is  contemplated 
may  be  substituted  for  the  hearing.  Part  V,  para.  4d,  MCM,  1984;  JAGMAN, 
S  OllOd.  Keep  in  mind  the  ri|^t  to  refuse,  if  it  exists,  may  still  be  exercised  up  until 
the  time  punishment  is  imposed. 

(1)  It  is  possible  to  impose  NJP  on  the  basis  of  a  record 
of  a  JAG  Manual  investigation  at  whidt  the  accused  was  afforded  the  ri^ts  of  a 
party  because  the  ri|^ts  of  a  party  include  all  elements  of  the  mast  hearing,  plus 
additional  procedural  safeguards,  such  as  assistance  of  counsel.  See  JAGMAN, 
«  0209c. 


(2)  If  the  record  of  a  JAG  Manual  investigation  or  other 
fiut-finding  body  discloees  that  the  accused  was  not  accorded  all  the  ri^ts  of  a  party 
with  respect  to  the  act  or  omission  for  which  NJP  is  contenqplated,  Uie  commanding 
officer  must  follow  the  regular  NJP  procedure  or  return  the  record  to  the  fact-finding 
body  for  fiirther  proceedings  to  accord  the  accused  all  rights  of  a  party.  JAGMAN, 
S  OllOd. 


d.  Burden  of  proof.  The  commanding  officer  or  officer  in 
charge  must  decide  that  the  accused  is  "guilty"  ly  a  preponderance  of  Uie  evidence. 
JAGMAN,  §  0110b. 


e.  Perwonal  representative.  The  oonce>t  of  a  personal 
representative  to  q>eak  <m  behalf  oi  the  accused  at  an  Article  15,  UCMJ,  hearing  has 
caused  smne  omfUsion.  The  burden  of  obtaining  such  a  representative  is  on  the 
accused.  As  a  fnwctical  matter,  he  is  tree  to  dxxMe  anyone  he  wants  —  a  lawyer  or 
a  mmlawyCT,  an  <^5orar  or  an  enlirted  person.  This  fireedom  of  the  accused  to  choose 
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a  representative  does  not  obligate  the  command  to  provide  lawyer  counsel,  and 
current  regulations  do  not  create  a  rig^t  to  lawyer  counsel  to  the  extent  that  such  a 
ri^t  exists  at  court-martial.  The  accused  may  be  represented  by  any  lawymr  who 
is  willing  and  able  to  iqppear  at  the  hearing.  While  a  law3^'s  workload  may  predude 
the  lawyer  from  appearing,  a  blanket  rule  that  no  lawyers  will  be  available  to  appear 
at  artide  15  hearings  would  appear  to  contravene  the  spirit  if  not  the  letter  of  the 
law.  It  is  likewise  doubtful  that  one  can  lawfully  be  ordered  to  represent  the  accused. 
It  is  fair  to  say  that  the  accused  can  have  anyone  who  is  able  and  willing  to  i^pear 
on  his  behalf  without  cost  to  the  government.  While  a  command  does  not  have  to 
provide  a  personal  representative,  it  should  help  the  accused  obtain  the 
representative  he  wants.  In  this  connection,  if  the  accused  desires  a  personal 
representative,  he  must  be  allowed  a  reasonable  time  to  obtain  someone.  Good 
judgment  should  be  utilized  here,  for  such  a  period  should  be  neither  inordinately 
short  nor  long. 


f.  Nonadversarial  proceeding.  The  presence  of  a  personal 
representative  is  not  meant  to  create  an  adversarial  proceeding.  Rather,  the 
commanding  officer  is  still  under  an  obligation  to  pursue  the  truth.  In  this 
connection,  he  controls  the  course  of  the  hearing  and  should  not  allow  the  proceedings 
to  deteriorate  into  a  partisan  adversarial  atmosphere. 

g.  Witnesses.  When  the  hearing  involves  controverted 
questions  of  fact  pertaining  to  the  alleged  offenses,  witnesses  should  be  called  to 
testify  if  they  are  present  on  the  same  ship  or  base  or  are  otherwise  available  at  no 
expense  to  the  government.  Thus,  in  a  larceny  case,  if  the  accused  denies  he  took  the 
money,  the  witnesses  who  can  testify  that  he  did  take  the  money  should  be  called  to 
testify  in  person  if  they  are  available  at  no  cost  to  the  government.  Part  V,  para. 
4c(l)(F),  MCM,  1984.  It  should  be  noted,  however,  that  no  authority  exists  to 
subpoena  civilian  witnesses  for  an  NJP  proceeding. 

h.  Public  hearing.  Part  V,  para.  4c(l)(G),  MCM,  1984,  provides 
that  the  accused  is  entitled  to  have  the  hearing  open  to  the  public  unless  the 
commanding  officer  determines  that  the  proceedings  should  be  dosed  for  good  cause. 
The  commanding  officer  is  not  required  to  make  any  spedal  arrangements  to 
facilitate  public  access  to  the  procee^gs. 

i.  Command  gbserverB-  Section  01 10c  of  the  JAG  Manual 
encourages  the  attendance  of  representative  members  of  the  command  during  all 
nonjudidal  punishment  proceedings  to  dispel  erroneous  perceptions  concmtiing  the 
fairness  and  integrity  of  the  proceedings. 

j.  Publication  of  nonjudidal  punishment.  Commanding 
officers  are  authorized  to  publish  the  results  of  noi\judicial  jmnishment  under  section 
0115  ot  the  JAG  Manual  Within  one  month  following  the  imposition  of  mndudidal 
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jwinishment,  the  name  of  the  accused,  his  rate,  offenseCs),  and  their  disposition  may 
be  published  in  the  plan  of  the  day,  provided  it  is  intended  for  militaiy  personnel 
oni^,  posted  upon  command  bulletin  boards,  and  aiuiounced  at  daily  formations 
(Marine  Corps)  or  morning  quarters  (Navy). 

5.  Possible  actions  bv  the  commanding  officer  at  maBt/nffice  hours 
(listed  on  NAVPERS  1626/7) 

a.  nismisaal  with  or  without  wsrning 

(1)  This  action  normally  is  taken  if  the  commanding 
officer  is  not  convinced  by  the  evidence  that  the  accused  is  guilty  of  an  offense,  or 
decides  that  no  punishment  is  appropriate  in  U^t  of  his  past  record  and  other 
drcumstances. 


(2)  Dismissal,  whether  with  or  without  a  warning,  is  not 

considered  NJP,  nor  is  it  considered  an  acquittal. 

b.  Referral  to  an  SCM.  SPCM.  or  pretrial  investigation  under 

Article  32.  U.CMJ 

c.  Postponement  of  action  (pending  further  investigation  or  for 
other  good  cause,  such  as  a  pending  trial  by  dvil  authorities  for  the  same  offenses) 

d.  Award  NJP. 


AUTHORIZED  PUNISHMENTS  AT  NJP 

A  Umitationa.  The  maximiun  imposable  punishment  in  any  Article  15, 
UCMJ,  case  is  limited  by  several  factors. 

1.  The  grade  of  the  imposing  officer.  Commanding  officers  in  grades 
0-4  to  0-6  have  greater  punishment  powers  than  officers  in  grades  0-1  to  0-3;  flag 
officers,  general  officers,  and  officers  exercising  general  court-martial  jurisdiction 
have  greater  punishment  authority  than  commanding  officers  in  grades  0-4  to  0-6. 

2.  The  status  of  the  impoaing  officer.  Regardless  of  the  rank  of  an 
officer  in  diarge,  his  punishment  power  is  limited  to  that  of  a  commanding  officer  in 
grade  0-1  to  0-3;  the  punishment  powers  of  a  commanding  officer  are  commensurate 
with  his  permanent  grade. 
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3.  The  status  of  the  accused.  Punishment  authority  is  also  limited 
by  the  status  of  the  accused.  Is  he  an  officer  or  an  enlisted  person  attadied  to  or 
embarked  in  a  vessel? 

Maximum  punishment  limitations  ^>p]y  to  each  NJP  action  and 
not  to  each  offense.  Nd»  also,  there  exists  a  policy  that  all  known  offenses  of  which 
the  accused  is  suspected  should  ordinarily  be  considered  at  a  sin^e  article  15 
hearing.  Part  V,  para.  lf(3),  MCM,  1984.  The  diart  on  page  6-17  summarizes  the 
maximum  punishment  limitations  for  NJP. 

B.  Nature  of  the  punishments 

1.  Admonition  and  reprimand.  Punitive  censure  for  officers  must  be 
in  writing,  althou^  it  may  be  either  oral  or  written  for  enlisted  personnel. 
Procedures  for  issuing  punitive  letters  are  detailed  in  section  0105  and  in  appendix 
A-l-g  of  the  JAG  Manual.  See  also  SECNAVINST  1920.6  series.  These  procedures 
must  be  complied  with.  It  should  be  noted  that  reprimand  is  considered  more  severe 
than  admonition. 

2.  Arrest  in  quarters.  The  punishment  is  imposable  only  on  officers. 
Part  V,  para.  5c(l),  MCM,  1984.  It  is  a  moral  restraint  as  opposed  to  a  phsrsical 
restraint.  It  is  sin^ar  to  restriction,  but  has  much  narrower  limits.  The  limits  of 
arrest  are  set  by  the  officer  imposing  the  punishment  and  may  extend  beyond 
quarters.  The  term  "quarters"  includes  military  and  private  residences.  The  officer 
may  be  required  to  perform  his  regular  duties  as  long  as  they  do  not  involve  the 
exercise  of  authority  over  subordinates.  JAGMAN,  §  01  Ilf. 

3.  Restriction.  Restriction  also  is  a  form  of  moral  restraint.  PartV, 
para.  5c(2),  MCM,  1984.  Its  severity  depends  upon  the  breadth  of  the  limits  as  well 
as  the  duration  of  the  restriction.  If  restriction  limits  are  drawn  too  ti^tly,  there  is 
a  real  danger  that  tiiqy  may  amount  to  eithm*  confinement  or  arrest  in  quarters, 
which,  in  the  former  case,  cannot  be  imposed  as  noigudicial  punishment,  and,  in  the 
latter  case,  is  not  an  authorized  punishment  for  enlisted  persons.  As  a  practical 
matter,  restriction  ashore  means  that  an  accused  will  be  restricted  to  the  limits  of  the 
command  ezcept  of  course  at  larger  shore  stations  where  the  use  of  recreational 
facilities  mig^t  be  further  restricted.  Restriction  and  arrest  are  normally  imposed  Iqr 
a  written  order  (^tailing  the  limits  thereof  and  usually  require  the  accused  to  log  in 
at  certain  specified  times  during  the  restraint.  Artide  1103.1  of  U.S.  Navy 
Ragiilatinmar  1990.  provides  that  an  officer  placed  in  the  status  of  arrest  or  restridion 
shall  not  be  confined  to  his  room  unless  the  safety  or  the  disdpline  of  the  ship 
requires  such  action. 
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4.  Forfeiture.  A  forfeiture  iqjplies  to  baaic  pay  and  to  sea  or  foreign 
duty  pay,  but  not  to  incentive  pay,  allowances  for  subsistence  or  quarters,  etc. 
"Forfeiture"  means  that  the  accused  forfeits  monies  due  him  in  oonq>ensation  for  his 
military  service  onljr,  it  does  not  include  any  private  funds.  This  distinguishes 
forfeitim  from  a  "fine,"  which  may  only  be  awarded  by  courts-martial.  The  amount 
of  forfeiture  of  pay  should  be  stated  in  whole  doUar  amounts,  not  in  fractions,  and 
indicate  the  numW  of  months  affected  (e.g.,  "to  forfeit  $50.00  pay  per  month  for  two 
months”).  Where  a  reduction  is  also  involved  in  the  punishment,  the  forfeiture  must 
be  premised  on  the  new  lower  rank,  even  if  the  reduction  is  suspended.  Part  V,  para. 
5c(8),  MCM,  1984.  Forfeitures  are  effective  on  the  date  in^KMed  unless  suspended 
or  deferred.  Where  a  previous  forfeitiue  is  being  erecuted,  that  forfeiture  will  be 
completed  before  any  newly  imposed  forfeiture  will  be  executed.  JAGMAN,  §  0113a. 

5.  Extra  dutiee.  Various  types  of  duties  may  be  assigned,  in  addition 
to  routine  duties,  as  punishment.  Part  V,  para.  5c(6),  MCM,  1984,  however,  prohibits 
extra  duties  which  constitute  a  known  safety  or  health  hazard,  which  constitute  cruel 
and  unusual  punishment,  or  which  are  not  sanctioned  by  the  customs  of  the  service 
involved.  Additionally,  when  imposed  upon  a  petty  or  noncommissioned  officer  (E-4 
and  above),  the  duties  cannot  be  demeaning  to  his  rank  or  position.  Section  01  lid 
of  the  JAG  Manual  indicates  that  the  immediate  commanding  officer  of  the  accused 
will  normally  designate  the  amount  and  character  of  extra  duty,  regardless  of  who 
imposed  the  punishment,  and  that  such  duties  normally  should  not  extend  b^ond  2 
hours  per  day.  Guard  duty  may  not  be  assigned  as  extra  duties  and,  except  in  cases 
of  reservists  performing  inactive  training  or  active  duty  for  training  for  periods  of  less 
than  7  days,  extra  duty  shall  not  be  performed  on  Sunday  —  althou^  Sunday  counts 
as  if  such  duty  was  performed. 

6.  Reduction  in  grade.  Reduction  in  pay  grade  is  limited  by  Part  V, 
para.  5c(7),MCM,  1984,  and  section  01 1  le  of  the  JAG  Manual  to  one  grade  only.  The 
grade  from  which  reduced  must  be  within  the  promotional  authority  of  ^e  CO 
imposing  the  reduction.  NAVMILPERSMAN  3420140.2;  MARCORPROMAN,  Vol.  2, 
ENLPROM,  para.  1200. 

7.  Correctional  cuatodv.  Correctional  custody  is  a  form  of  physical 
restraint  during  either  duty  or  nonduty  hours,  or  both,  and  may  include  hard  labor 
or  extra  duty.  Awardees  may  perform  military  duty,  but  not  watches,  and  cannot 
bear  arms  or  exercise  authority  over  subordinates.  S&s  Part  V,  para.  5c(4),  MCM, 
1984.  Specific  regulations  for  conducting  correctional  custody  are  found  in 
OI^AVINST  1640.7  and  MCO  1626. 7B.  'Hme  qpent  in  correctional  custody  is  not 
"lost  time.”  Correctional  custody  cannot  be  imposed  on  grades  E-4  and  above.  See 
JAGMAN,  §  0111b.  To  assist  commanders  in  imposing  correctional  custotty, 
correctional  cusUxty  units  (CCU's)  have  been  established  at  mqjor  shore  installations. 
The  k)cal  qiierating  procedures  for  the  nearest  CCU  should  be  checked  before 
correctional  custody  is  imposed. 
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8.  OonfiTifiment  nw  hn^  awH  watm»  nr  iWminiahiid  rations.  These 
punishments  can  be  utilized  only  if  the  accused  is  attached  to  or  embarked  on  a 
vessel.  These  punishments  involve  phymcal  oonfinmnent  and  are  tantamount  to 
solitaxy  confinement  because  contact  is  allowed  only  with  authorized  personnel,  hut 
should  not  be  so-called  since  "solitaxy  confinement*  may  not  be  impo^.  A  mescal 
officer  must  first  certify  in  writing  that  the  accused  will  suffer  no  serious  iiyuxy  and 
that  the  place  ofconfinement  will  not  be  ixyurious  to  the  accused.  Diminished  rations 
is  a  restricted  diet  of  2100  calories  per  day,  and  instructions  for  its  use  are  detailed 
in  SECNAVINST  1640.9  series.  These  punishments  caimot  be  imposed  upon  E-4  and 
above. 

C.  Execution  of  punishments 

1.  General  rule.  As  a  general  rule,  all  punishments,  if  not 
suspended,  take  effect  when  imposed.  Part  V,  para.  5e,  MCM,  1984;  JAGMAN, 
i  0113.  This  means  that  the  punishment  in  most  cases  will  take  effect  when  the 
nommanding  officer  informs  the  accused  of  his  punishment  decision.  Thus,  if  the 
commanding  officer  wishes  to  impose  a  prospective  punishment,  one  to  take  effect  at 
a  future  time,  he  should  simply  delay  the  imposition  of  noiyudicial  punishment 
altogether.  There  are,  however,  several  specific  rules  which  authorize  the  deferral 
or  stay  of  a  punishment  already  imposed. 

a.  Deferral  of  correctional  custody  _QrLconfinement  on  hread 
and  water  nr  diminished  rations.  Section  0113b(3)  of  the  JAG  Manual  permits  a 
commanding  officer  or  an  officer  in  charge  to  defer  correctional  custody,  confinement 
on  bread  and  water,  or  confinement  on  diminished  rations  for  a  period  of  up  to  15 
days  when: 

(1)  Adequate  facilities  are  not  available; 

(2)  the  exigencies  of  the  service  so  require;  or 

(3)  the  accused  is  found  to  be  not  ph3r8ically  fit  for  the 
service  of  these  punishments. 

b.  Deferral  of  reafanint  puniahmenta  pending  an  anneal  from 
noq^dicial  punishment.  Part  V,  para.  7d,  M^,  1984,  provides  ^at  a  service- 
memb«r  who  has  appealed  from  noigudicial  punishment  may  be  required  to  undergo 
any  imnisturont  imposed  while  the  aqppeal  is  pending,  except  that,  if  action  is  not 
taken  on  the  appeal  within  5  days  after  the  appeal  was  submitted,  and  if  the 
servioemember  so  requests,  any  unexecuted  punishment  involving  restraint  or  extra 
duties  shall  be  stayed  until  action  on  the  iq)peal  is  taken. 


( 
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c.  Interruption  of  reatraint  puniahmenta  bv  aubsequent 
pMnialiingntw-  Tlw  eiBcution  of  uoy  noiyudidal  (or  oouii-martial) 
puidahment  involving  reatraint  will  normally  be  interrupted  fay  a  mibaequent 
noiuudicialpunialimentinvvdving  restraint  Thereafter,  the  unexecuted  portion  of  the 
prior  reatraint  punidiment  will  be  executed.  Ihe  (^cer  impoaing  the  aubaequent 
puniahn^nt,  howaver,  may  order  that  thoprwp  finiahnM»TitW»  wiiiripl<*tA<i  pruurtnflio 

aervice  of  the  aubaequent  puniahment  JAGMAN,  $  0113b(2).  'niia  rule  doea  not 
iq>ply  to  forfeiture  of  pay  v^ch  muat  be  oonq>leted  before  any  aubsequent  forfeiture 
b^jins  to  run.  JAGMAN,  S  0113a. 

d  Interruption  of  nuniahmenta  hv  unauthorized  absence. 
Service  of  all  noivjudicial  punishments  will  be  intemq>ted  during  any  period  that  the 
servicemmnber  is  UA.  A  punishment  of  reduction  may  be  executed  even  when  the 
accused  is  UA.  JAGMAN,  i  0113b(2). 

2.  Responsibility  for  execution.  Regardless  of  who  imposed  the 
punishment,  the  immediate  commanding  ofiloer  of  the  accused  is  responsible  for  the 
mechanics  of  execution. 
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CX>MBINATIONS  OF  PUNISHMENTS 

General  rules.  Part  V,  para.  5d,  MCM,  1984,  provides  that  all 
authorized  noiyudkial  punishments  may  be  imposed  in  a  nnc^e  case  subject  to  the 
following  limitations: 

1.  Arrest  in  quarters  may  not  be  imposed  in  combination  with 

restriction: 

2.  oonflnement  on  bread  and  water  or  diminished  rations  may  not 
be  imposed  in  combination  with  correctional  custody,  extra  duties,  or  restriction; 

3.  correctional  custody  may  not  be  imposed  in  combination  with 
restriction  or  extra  duties;  or 

4.  restriction  and  extra  duties  may  be  combined  to  run  concurrently, 
but  the  combination  may  not  exceed  the  maximum  imposable  for  extra  duties. 


CLEMENCY  AND  CORRECTIVE  ACTION  ON  REVIEW 

*  A.  Definitions.  Clemency  action  is  a  reduction  in  the  severity  of 
punishment  done  at  the  discretion  of  the  officer  authorized  to  take  such  action  for 
whatever  reason  deemed  sufficient  to  him.  Remedial  corrective  action  is  a  reduction 
in  the  severity  of  punishment  or  other  action  taken  by  proper  authority  to  correct 
some  defect  in  the  noqjudicial  punishment  proceeding  and  to  offset  ^e  adverse 
impact  of  the  error  on  the  accused's  rij^ts. 

B.  Authority  to  act.  Part  V,  para.  6a,  MCM,  1984,  and  section  0118  of  the 
JAG  Manual  indicate  that,  after  the  imposition  of  noigudicial  punishment,  the 
fidlowing  officials  have  authority  to  take  clemen(y  action  or  remedial  corrective 
action: 


1.  Hie  officer  who  initially  imposed  the  NJP  (this  authority  is 
inherent  in  the  office,  not  the  person  holding  tiie  office); 

2.  the  sucoessOT  in  command  to  the  officer  who  imposed  the 

punishment; 

3.  the  siqierior  authority  to  whmn  an  appeal  from  the  punishment 
would  be  fmrwarded,  whethmr  or  not  such  an  appeal  has  been  made; 
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4.  the  commanding  officer  or  oiBcer  in  diarge  of  a  unit,  activity,  or 
command  to  which  the  accused  is  properly  transferred  aftec  the  imposition  of 
punishment  by  the  first  commander  (JAGMAN,  i  0118b);  and 

5.  the  successor  in  oommaiul  of  the  latter. 


C.  Forma  nf  action.  The  types  of  action  that  can  be  taken  eitlmr  as 
dementy  or  corrective  action  are  setting  aside,  remission,  mitigation,  and  suspension. 

1.  Setting  aaide  puniahment.  Part  V,  para.  6d,  MCM,  1984.  This 
power  has  the  effect  of  voiding  the  punishment  and  restoring  the  ri^^ts,  privil^es, 
and  property  lost  to  the  accused  hy  virtue  of  the  punishment  imposed.  This  action 
should  be  reserved  for  compelling  circumstances  where  the  commander  feels  a  dear 
iiyustioe  has  occurred.  This  means  normally  that  the  commander  believes  the 
punishment  of  the  accused  was  dearty  a  mistake.  If  the  punishment  has  been 
executed,  executive  action  to  set  it  aside  should  be  taken  within  a  reasonable  time — 
normally  within  four  months  of  its  execution.  Tlie  commanding  officer  who  wishes 
to  reinstate  an  individual  reduced  in  rate  at  NJP  is  not  bound  by  the  provisions  of 
MILPERSMAN  2230200  limiting  advancement  to  a  rate  formerly  held  only  after  a 
minimum  of  12  months'  observation  of  performance.  Such  action  can  be  taken  with 
respect  to  the  whole  or  a  part  of  the  punishment  imposed.  All  entries  pertaining  to 
the  punishment  set  aside  are  removed  firom  the  service  record  of  the  accused. 
MILPEBSMAN  5030500;  LEGADMINMAN  2006. 

2.  RnmiMinn  Part  V,  para.  6d,  MCM,  1984.  This  action  relates  to 
the  unexecuted  parts  of  die  punishment;  that  is,  those  parts  which  have  not  been 
completed.  This  action  relieves  the  accused  firom  ^ving  to  complete  his  punishment, 
thoue^  he  may  have  partially  completed  it.  Rifats,  privileges,  and  property  lost  by 
virtue  of  executed  portions  of  punishment  are  not  restored,  nor  is  the  punishment 
voided  as  in  the  case  when  it  is  set  aside.  The  expiration  of  the  current  enlistment 
or  term  of  service  of  the  servioemember  automatically  remits  any  unexecuted 
punishment  imposed  under  article  15. 

3.  Mitigaiimi  Part  V,  para.  6b,  MCM,  1984.  Generally,  this  action 
also  relates  to  the  unexecuted  portions  of  punishment.  Mitigation  of  punishment  is 
a  reduction  in  the  ipiantity  or  quality  of  the  punishment  imposed;  in  no  event  may 
puniahmmit  imposed  be  increased  so  as  to  be  more  severe. 

a.  Quality  ^/Ifithout  increasing  quantity,  the  following 
reductions  by  mitigaticm  may  be  taken: 

(1)  Arrest  in  quarters  to  restrictkm; 
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(2)  ocmfinement  on  bread  and  water  or  diminished 
rations  to  correctional  custody; 

(3)  correctional  custo4y  or  confinement  on  bread  and 
water  or  diminished  rations  to  extra  duties  m  restrictmn  or  both  (to  run 
omicurrently);  or 


(4)  extra  duties  to  restriction. 

b.  Quantity  The  length  of  deprivation  of  liberty  or  the 
amount  of  forfeiture  or  other  mon^  punishment  can  also  be  reduced  and  hence 
mitigated  without  any  change  in  the  quality  (type)  of  punishment. 

c.  Reduction  in  grade.  Reduction  in  grade,  even  thou^ 
executed,  may  be  mitigated  to  forfeiture  of  pay.  The  amount  of  forfeiture  can  be  no 
greater  than  that  which  could  have  been  imposed  by  the  mitigating  commander  had 
he  initially  imposed  punishment  Hus  miti^tion  may  be  done  only  within  4  months 
after  the  date  of  execution.  Part  V,  para.  MCM,  1984. 

4.  Suspension  of  punishment  Part  V,  para.  6a,  MCIM,  1984.  This 
is  an  action  to  withhold  the  executmn  of  the  imposed  punishment  for  a  stated  period 
of  time.  This  action  can  be  taken  with  reqpect  to  unexecuted  portions  of  the 
punishment  or,  in  the  case  of  a  reduction  in  rank  or  a  forfeiture,  such  action  may  be 
taken  even  though  the  punishment  has  been  mcecuted. 

a.  An  executed  reduction  or  forfeiture  can  be  suspended  only 
within  four  months  of  its  imposition. 

b.  At  the  end  of  the  probationary  period,  the  suspended 
pcrtums  of  the  punishment  are  remitted  automatically  unless  sooner  vacated. 

c.  An  action  suspending  a  punishment  indudes  an  implied 
amdition  that  the  servioemember  not  commit  an  ofiense  under  the  UC3ifJ.  The  NJP 
authority  who  imposed  punishment  may  specify  in  writing  additional  conditions  on 
the  suspenskm. 


(1)  Customized  conditions  of  suspension  must  be  lawful 

ami  capable  of  aooonq>lishment. 
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(2)  Examples  include:  duty  to  obey  local  civilian  law(s); 
refrain  from  associating  with  particular  individuals  (i.e.,  known  drug  users);  not  to 
enter  particular  establishments  or  trouble  spots;  requirement  to  agree  to  searches  of 
person,  vehicles,  or  lockers;  to  successfully  graduate  from  a  particular  rehabilitation 
course  (i.e.,  AI^,  CAAC);  to  make  specified  restitution  to  a  victim;  to  conduct 
specihed  GMT  on  a  topic  related  to  the  offense;  or  any  variety  of  conditions  designed 
to  rehabilitate  or  curtail  risk-oriented  conduct. 

(3)  The  probationer's  acknowledgement  should  be 
obtained  on  the  original  for  the  commanding  officer's  retention,  and  a  copy  of  the 
signed  conditions  should  be  served  on  the  probationer. 

d.  Vacation  of  the  suspended  punishment  may  be  effected  by 
any  commanding  officer  or  officer  in  charge  over  the  person  punished  who  has  the 
authority  to  impose  the  kind  and  amoimt  of  punishment  to  be  vacated. 

(1)  Vacation  of  the  suspended  punishment  may  be  based 
only  upon  a  violation  of  the  UCMJ  (implied  condition)  or  a  violation  of  the  conditions 
of  suspension  (express  condition)  which  occurs  during  the  period  of  suspension. 

(2)  Before  a  suspension  may  be  vacated,  the  service- 
member  ordinarily  should  be  notified  that  vacation  is  being  considered  and  informed 
of  the  reasons  for  the  contemplated  action  and  his  right  to  respond.  A  formal  hearing 
is  not  required  \mless  the  punishment  suspended  is  of  the  kind  set  forth  in  Article 
15(e)(l)-(7),  UCMJ,  in  which  case  the  accui^  should,  luiless  impracticable,  be  given 
an  opportunity  to  appear  before  the  officer  contemplating  vacation  to  submit  any 
matters  in  defense,  extenuation,  or  mitigation  of  the  offense  on  which  the  vacation 
action  is  to  be  based. 


(3)  Vacation  of  a  suspension  is  not  punishment  for  the 
misconduct  that  triggers  the  vacation.  Accordingly,  misconduct  may  be  punished  and 
also  serve  as  the  reason  for  vacating  a  previously  suspended  punishment  imposed  at 
mast.  Vacation  proceedings  are  often  handled  at  NJP.  First,  the  suspended 
punishment  is  vacated;  then  the  commanding  officer  can  impose  NJP  for  the  new 
offense,  but  not  for  a  violation  of  a  condition  of  suspension  imless  it  is  itself  a 
violation  of  the  UCMJ.  If  NJP  is  imposed  for  the  new  offense,  the  accused  must  be 
afforded  all  of  his  hearing  ri^ts,  etc. 

(4)  The  orda  vacating  a  suspension  must  be  issued 
within  ten  working  days  of  the  commencement  of  the  vacation  proceedings  and  the 
decision  to  vacate  the  suspended  punishment  is  not  appealable  as  a  noi\judicial 
punishment  iq>peal.  JAGMAN,  §  OllSd. 
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e.  The  probationary  period  cannot  exceed  six  months  from  the 
date  of  suspension  and  terminates  automatically  iqwn  eq)iration  of  current 
enlistment.  Part  V,  para.  6a(2),  MCM,  1984.  The  running  of  the  period  of  suspension 
will  be  interrupted,  however,  Iqr  the  unauthorized  absence  of  the  accused  or  the 
commencement  of  any  proceecoig  to  vacate  the  suspended  punishment.  The  running 
of  the  period  of  probation  resKumes  again  when  the  unauthorized  absence  ends  or 
when  the  suspension  proceedings  are  terminated  without  vacation  of  tiie  suspended 
punishment.  JAGMAN,  §  0118c. 


APPEAL  FROM  NONJUDICIAL  PUNISHMENT 

A.  Procedure.  If  punishment  is  imposed  at  NJP,  the  commanding  officer 
is  required  to  ensure  that  the  accused  is  advised  of  his  rig^t  to  appeal.  Part  V,  para. 
4c(4)(B)(iii),  MCM,  1984;  JAGMAN,  §  OllOe  and  app.  A-l-f.  A  person  punished 
under  artide  15  may  appeal  the  imposition  of  such  punishment  throu^  proper 
channels  to  the  iqppropriate  sqipeal  authority.  Art.  15e,  UCMJ;  JAGMAN,  i  0117. 
If,  however,  the  offender  is  transferred  to  a  new  command  prior  to  filing  his  sq>peal, 
the  immediate  commanding  officer  of  the  offender  at  the  time  the  appeal  is  filed 
should  forward  the  appeal  directly  to  the  officer  who  imposed  punishment.  JAGMAN, 
i  0116b. 


1.  When  the  officer  who  imposed  the  punishment  is  in  the  Navy 
chain  of  command,  the  iq)peal  will  normally  be  forwarded  to  the  area  coordinator 
authorized  to  convene  general  courts-martial.  JAGMAN,  §  0117a. 

2.  When  the  officer  who  imposed  the  punishment  is  in  the  chain  of 
command  of  the  Commandant  of  the  Marine  Corps,  the  appeal  will  be  made  to  the 
officer  next  superior  in  the  chain  of  command  to  the  officer  who  imposed  the 
punishment. 


3.  When  the  officer  who  imposed  the  punishment  has  been 
designated  a  commanding  officer  for  naval  personnel  of  a  multiservioe  command 
pursuant  to  JAGMAN,  §  0106d,  the  ^>petd  will  be  made  in  accordance  with 
JAGMAN,  §  0117c. 


4.  A  flag  or  general  officer  in  command  may,  with  the  egress  prior 
a|q[>roval  of  the  Commander,  Naval  Military  Personnel  Command  or  tlie  Commandant 
ci  the  Marine  Coips,  delegate  authority  to  act  on  iq>peals  to  a  principal  assistant. 
JAGMAN,  i  0117d. 
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5.  An  officer  who  has  delegated  his  NJP  power  to  a  principal 
assistant  under  JAGMAN,  S  0106c  may  not  act  on  an  i^peal  from  punishment 
imposed  1^  that  assistant.  JAGMAN,  i  0117d. 

B.  Time.  i^^)eals  must  be  submitted  in  writing  within  5  days  of  the 
imposition  of  noiyudidal  punishment  or  the  right  to  appeal  shall  be  waived  in  the 
absence  of  good  cause  shown.  Part  V,  para.  7d,  MCM,  The  iq;>peal  period  runs 

from  the  date  the  accused  is  informed  of  his  appeal  xighta.  Normally  this  is  the  day 
NJP  is  imposed.  In  the  case  of  an  appeal  submitted  more  than  5  days  after  the 
imposition  of  NJP  Gess  any  mailing  delays),  the  officer  acting  on  the  s^peal  shall 
determine  whether  "good  cause"  was  shown  for  the  delay  in  the  appeal.  JAGMAN, 
§  0116. 


1.  Extension  of  time.  If  it  igppears  to  the  accused  that  good  caiise 
may  exist  which  would  make  it  impracticable  or  extremely  difficult  to  prq[>are  and 
submit  the  s^peal  within  the  5-day  period,  the  accused  should  immediately  advise 
the  officer  who  imposed  the  punishment  of  the  perceived  problems  and  request  an 
appropriate  extension  of  time.  The  officer  imposing  NJP  shall  determine  whether 
good  cause  was  shown  and  shall  advise  the  accused  whether  an  extension  of  time  wUl 
be  permitted.  JAGMAN,  §  0116a(2). 

2.  Request  for  stay  of  restraint  punishments  or  extra  duties.  A 
servicemember  who  has  appealed  may  be  required  to  undergo  any  restraint 
punishment  or  extra  duties  imposed  while  the  iqipeal  is  pending,  except  that,  if  action 
is  not  taken  on  the  sqppeal  fay  the  appeal  authority  within  5  days  after  the  written 
appeal  has  been  submitted  and  if  the  accused  has  so  requested,  any  unexecuted 
punishment  involving  restraint  or  extra  duties  shall  be  stayed  imtil  action  on  the 
appeal  is  taken.  Part  V,  para.  7d,  MCM,  1984.  The  accused  should  include  in  his 
written  ^peal  a  request  for  stay  of  restraint  punishment  or  extra  duties;  however, 
a  written  request  for  a  stay  is  not  specifically  required. 

C.  Contents  of  appeal  package 

1.  Appellant's  letter  (grounds  for  apneaP.  The  letter  of  appeal  from 
the  accused  should  be  addressed  to  the  appn^riate  cq)peal  authority  via  the 
commander  who  imposed  the  punishment  and  other  appropriate  commanding  officers 
in  the  duun  of  otanmand.  The  letter  shmild  set  forth  the  salient  features  of  the 
noqjudicial  punishmmit  (date,  ofiense,  who  imposed  it,  and  punishment  imposed)  and 
detail  the  qwdfic  grounds  for  relief.  There  are  rally  two  grounds  for  appeal:  the 
puniehmrait  was  upjurt  or  the  punidiment  was  diqiroportionate  to  ^e  t^ense 
committed.  The  grounds  far  aqipeal  are  broad  enough  to  cover  all  reasons  fin*  iqipeaL 
UiQUSt  punishment  exists  when  the  evidence  is  insufficient  to  prove  the  accused 
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committed  the  offense;  when  the  statute  of  limitations  (Article  43(c),  UCMJ) 
prohibits  lawful  punishment;  or  when  any  other  fact,  including  a  denial  of 
substantial  ri^ts,  calls  into  question  the  validily  of  the  punishment.  Punishment  is 
disproportionate  if  it  is,  in  the  judgment  of  the  reviewer,  too  severe  for  the  offense 
committed.  An  offender  who  believes  his  punishment  is  too  severe  thus  appeals  on 
the  ground  of  disproportionate  punishment,  whether  or  not  his  letter  artfully  states 
the  ground  in  precise  terminology.  Note,  however,  that  a  punishment  may  be  legal 
but  mccessive  or  unfair  considering  circumstances  such  as:  the  nature  of  the  offense; 
the  absence  of  aggravating  drcumstances;  the  prior  record  of  the  offender;  and  any 
other  drcumstances  in  extenuation  and  mitigation.  The  grounds  for  appeal  need  not 
be  stated  artfully  in  the  accused's  appeal  letter,  and  the  reviewmr  may  h**  ve  to  deduce 
the  appropriate  ground  implied  in  the  letter.  Unartful  draftsmanship  or  improper 
addressees  or  other  administrative  irregularities  are  not  grounds  for  refusing  to 
forward  the  appeal  to  the  reviewing  authority.  K  any  commander  in  the  chain  of 
addressees  notes  administrative  mistakes,  they  should  be  corrected,  if  material,  in 
that  commander's  endorsement  which  forwards  the  appeal.  Thus,  if  an  accused  does 
not  address  his  letter  to  all  appropriate  commanders  in  the  chain  of  command,  the 
commander  who  notes  the  mistake  should  merely  readdress  and  forward  the  appeal. 
He  should  not  send  the  iq)peal  back  to  the  accused  for  redrafting  since  the  appeal 
should  be  forwarded  promptly  to  the  reviewing  authority.  The  appellant's  letter 
begins  the  review  process  and  is  a  quasi-legal  document.  It  should  be  temperate  and 
state  the  facts  and  opinions  the  accused  believes  entitles  him  to  relief.  The  offender 
should  avoid  unfounded  allegations  concerning  the  character  or  personality  of  the 
officer  imposing  punishment.  Sbs  Article  1108,  U.S.  Naw  Regulations,.  1990.  The 
accused,  however,  should  state  the  reasons  for  his  appeal  as  clearly  as  possible. 
Supporting  documentation  in  the  form  of  statements  of  other  persons,  personnel 
records,  etc.,  may  be  submitted  if  the  accused  desires.  In  no  case  is  the  failure  to  do 
these  things  lawful  reason  for  refusing  to  process  the  appeal.  Finally,  should  the 
accused  desire  that  his  restraint  punishments  or  extra  duties  be  stayed  pending  the 
appeal,  he  should  specifically  request  this  in  the  letter. 

2.  C)ontente  of  the  forwarding  endorsement.  All  via  addressees 
should  use  a  simple  forwarding  endorsement  and  should  not  comment  on  the  validity 
of  the  iq)peal.  The  eiKeption  to  this  rule  is  the  endorsement  of  the  officer  who 
imposed  the  punishment.  Section  011€c  of  the  JAG  Manual  requires  that  his 
endorsement  should  normally  include  the  following  information.  Marine  Corps  units 
should  also  refer  to  LEGADMINMAN,  chapter  2  for  more  specific  information. 

a.  (Comment  on  any  assertions  of  fact  contained  in  the  lettm* 
of  ^>peal  which  the  officer  who  imposed  the  punishment  considers  to  be  inaccurate 
or  mroneous; 
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b.  recitation  of  any  facts  concerning  the  offenses  which  are  not 
otherwise  included  in  the  appeal  papers  df  such  fieu±ual  information  was  broughi^ 

at  the  mast  or  office  hours  hearing  of  the  case,  the  end(nrsement  should  so  state  and 
indude  any  comment  in  regard  thereto  made  hy  the  appellant  at  the  mast  or  office 
hours.  Any  other  adverse  factual  information  set  forth  in  the  endorsement,  unless 
it  redtes  matters  already  set  forth  in  offidal  service  record  entries,  should  be  referred 
to  Impellent  for  comment,  if  practicable,  and  he  should  be  given  an  opportunity  to 
submit  a  statement  m  regard  thereto  or  state  that  he  does  not  wish  to  make  any 
statement.); 

c.  as  an  endosure,  a  copy  of  the  completed  mast  report  form 
(NAVPERS  1626/7)  or  office  hours  report  form  (NAVMC  10132); 

d.  as  enclosures,  copies  of  all  documents  and  signed 
statements  which  were  considered  as  evidence  at  the  mast  or  office  hours  hearing  or, 
if  the  noi\iudicial  punishment  was  imposed  on  the  basis  of  the  record  of  a  court  of 
inquiry  or  other  fact-finding  body,  a  copy  of  that  record,  induding  the  findings  of 
fact,  opinions,  and  recommendations,  together  with  copies  of  any  endorsements 
thereon;  and 

e.  as  enclosures,  copies  of  the  appellant’s  record  of 
performance  as  set  forth  on  service  record  page  9  (Navy)  or  page  3  (Marine  Corps), 
administrative  remarks  set  forth  on  page  13  (Navy)  or  page  11  (Marine  Corps),  and 
disciplinary  records  set  forth  on  page  7  (Navy)  or  page  12  (Marine  Corps). 

The  officer  who  imposed  the  punishment  should  not,  by 
endorsement,  seek  to  "defend"  against  the  all^ations  of  the  appeal  but  should,  where 
appropriate,  explain  the  rationalization  of  the  evidence.  For  example,  the  officer  may 
have  chosen  to  believe  one  witness'  account  of  the  facts  while  disbelieving  another 
witness'  recollection  of  the  same  facts,  and  this  should  be  induded  in  the 
endorsement.  This  officer  may  properly  indude  any  facts  relevant  to  the  case  as  an 
aid  to  the  reviewing  authority,  but  should  avoid  irrelevant  character  assassination 
of  the  accused.  Finally,  any  errors  made  in  the  decision  to  impose  noiyudidal 
punishment  or  in  the  amoimt  of  punishment  imposed  should  be  corrected  by  this 
officer  and  the  corrective  action  noted  in  the  forwarding  endorsement.  Even  though 
corrective  action  is  taken,  the  appeal  must  still  be  forwarded  to  the  reviewer. 

3.  Endorsement  of  the  reviewing  authority.  There  are  no  particular 

legal  requirements  concerning  the  content  of  the  reviewer's  endorsement  except  to 
inform  the  offender  of  his  de^ion.  A  legally  sound  endorsement  will  indude  the 
reviewer's  specific  decision  on  each  ground  of  appeal,  the  basic  reasons  for  his 
dedsion,  a  statement  that  a  lawyer  has  reviewed  the  appeal,  if  such  review  is 
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required,  and  instructions  for  the  disposition  of  the  q[>peal  padcage  after  the  offender 
receives  it.  Ihe  endorsement  should  be  addressed  to  the  accused  via  Uie  qn>^nate 
chain  of  command.  Where  persons  not  in  the  direct  drain  of  command  (sudi  as 
finance  officers)  are  directed  to  take  some  corrective  action,  cppies  of  the  reviewer's 
endorsement  should  be  sent  to  them.  Wcnrds  of  eodiortation  or  admonition,  if 
temperate  in  tone,  are  suitable  for  indusion  in  the  return  endorsement  of  the 
reviewer. 


4.  Via  addressees'  return  endorsement.  If  any  via  addressee  has 
been  directed  by  the  reviewer  to  take  corrective  action,  the  accomplishment  of  that 
action  should  be  noted  in  that  commander's  endorsement.  The  last  via  addressee 
should  be  the  offender's  immediate  commander.  This  endorsement  should  reiterate 
the  steps  the  reviewer  directed  the  accused  to  follow  in  disposing  of  the  appeal 
package.  These  instructions  should  always  be  to  return  the  appeal  to  the  appropriate 
commander  for  filing  with  the  records  of  his  case. 

5.  Accused's  endorsement.  Hie  last  endorsement  should  be  firom  the 
accused  to  the  commanding  officer  holding  the  records  of  the  nocjudicial  punishment. 
The  endorsement  will  acknowledge  receipt  of  the  appeal  decision  and  forward  the 
package  for  filing. 

D.  Review  guidelines 

1.  Procedural  errors.  Errors  of  procedure  do  not  invalidate 
punishment  unless  Uie  error  or  errors  deny  a  substantial  ri^t  or  do  substantial 
iiguiy  to  such  ri^^t.  Part  V,  para.  Ih,  M(M,  1984.  Thus,  if  an  offender  was  not 
properly  warned  of  his  rig^t  to  remain  silent  at  the  hearing,  but  made  no  statement, 
he  has  not  suffered  a  substantial  ii\juiy. 

2.  Evidentiary  errors.  Strict  rules  of  evidence  do  not  apply  at 
nocjudicial  punishment  hearings.  Evidentiary  errors,  exc^t  for  insufficient  evidence, 
will  not  normally  invalidate  punishment.  If  the  reviewer  believes  the  evidence 
insufficient  to  punish  for  the  offense  charged,  but  believes  another  offense  has  been 
ptoved  by  the  evidence,  the  best  practice  would  be  to  return  the  padrnge  to  the 
commanding  officer  who  imposed  punishment  and  direct  a  rehearing  on  the  other 
(ffiense.  This  guidance  does  not  q;>ply  where  the  other  offense  is  a  lesser  included 
offense  of  the  offense  duurged.  Note  that,  althou^  the  rules  ofevidence  do  not  iq>ply 
at  NJP,  Artide  31,  UCMJ,  should  be  complied  with  at  the  hearing.  Part  V,  para. 
4c(8),  MCM,  1984. 
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3.  Lawyer  review.  Part  V,  panu  7e,  MCM,  1984,  requires  that, 
before  taking  aiqr  action  on  an  iq>peal  from  any  punishment  in  excess  of  that  which 
could  be  given  by  an  0-3  commanding  officer,  the  reviewing  authority  must  refer  the 
m>peal  to  a  lawyer  for  consideration  and  advice.  The  advice  of  the  lawym*  is  a  matter 
betwemi  the  reviewing  authority  and  the  lawyer  and  does  not  become  a  part  of  the 
iqppeal  package.  Many  commands  now  require  that  all  nrayudicial  punishment 
appeals  be  reviewed  by  &  lawsrer  prior  to  action  by  the  reviewmg  authority. 

4.  Scope  of  review.  The  reviewing  authority  and  the  lawym*  advising 
him,  if  iq>plicable,  are  not  limited  to  the  flq>peal  parkage  in  completing  their  actions. 
Such  collateral  inquiry  as  deemed  advisable  can  be  made,  and  the  iqqpellate  dedsion 
can  lawfully  be  made  on  pertinent  matters  not  contained  in  the  appeal  padcage.  Part 
V,  para.  7e,  MCM,  1984.  Such  inquiries  are  time-consiuning  and  should  be  avoided 
by  requiring  thorough  appeal  packages  from  the  officer  imposing  punishment. 

5.  Delegation  of  authority  to  action  appeals.  Pursuant  to  Part  V, 
para.  7f(5),  MCM,  1984,  and  section  0117d  of  the  JAO  Manual .  an  officer  exercising 
general  court-martial  jurisdiction  or  an  officm*  of  general  or  flag  rank  in  command 
may  delegate  his  power  to  review  and  act  upon  NJP  appeals  to  a  "prindpal  assistant* 
as  defined  in  section  0106c  of  the  JAG  Mmual.  The  officer  who  has  delegated  his 
NJP  powers  may  not  act  upon  an  eppeal  from  punishment  imposed  by  the  prindpal 
assistant.  In  other  cases,  it  may  be  inappropriate  for  the  prindpal  assistant  to  act 
on  certain  sppeals  and  such  fact  should  be  noted  by  the  command  in  the  forwarding 
endorsement.  JAGMAN,  §  0117d. 

E.  Authorized  appellate  action.  Part  V,  para.  7f,  MCM,  1984;  JAGMAN, 
i  0117.  In  acting  on  an  sppeal,  or  even  in  cases  in  which  no  sppeal  has  been  filed, 
the  superior  authority  may  exerdse  the  same  power  with  reqpect  to  the  pimishment 
impost  as  the  officer  who  imposed  the  punishment. 

In  addition,  the  reviewing  authority  may  authorize  a  rehearing  on  an 
uncharged  but  siq>ported  ofiense,  or  on  the  same  offense,  if  there  has  been  a 
substantial  procedural  error  not  amounting  to  a  finding  of  insuffident  evidence  to 
impose  NJP.  At  the  rehearing  however,  the  punishment  imposed  may  be  no  more 
severe  than  that  imposed  during  the  original  proceedings  unless  other  offenses  which 
occurred  subsecpimit  to  the  date  of  the  original  proceeding  are  added  to  the  original 
offenses.  If  the  accused,  while  not  attached  to  or  embarked  in  a  vessel,  waived  his 
rifiht  to  dmnand  trial  by  court-martial  at  tiie  cnriginal  inrooeedings,  he  may  not  assert 
this  right  as  to  those  same  offenses  at  the  rehearing  but  may  assart  the  right  as  to 
amr  new  c^raaes  at  the  rehearing.  JAGMAN,  $  0117e.  Upon  completion  of  action 
by  the  reviewing  authority,  the  servicemonber  shall  be  prcnnptly  notified  of  the 
result. 
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IMPOSmON  OF  NJP  AS  ABARTO  FUBTHERFBOCEEDINGS 

A  General.  Prooeedings  related  to  NJP  are  not  a  criminal  trial  and,  aa  a 
result,  the  defense  of  former  jeopardy  is  not  available  to  one  whose  case  has  been 
diqpo^ofatmastorofBoehours.  The  MCM,  however,  does  provide  a  bar  to  further 
prooeedings  in  certain  instances. 

B.  Imposition  of  NJP  as  a  bar  in  fiirther  NJP 

Part  V,  para.  If,  MCM,  1984  provides  that,  oime  a  person  has  been 
punished  under  article  15,  punishment  may  not  again  be  impriaoH  upon  tlia  imiiviHiiiil 
for  the  same  offense  at  NJP.  This  same  provision  precludes  a  superior  in  the  chain 
of  command  from  increasing  punishment  imposed  at  NJP  by  an  inferior  in  the  diain 
of  command. 


The  fact  that  a  case  has  been  to  mast  or  office  hours  and  was  dismissed 
without  punishment  being  imposed,  however,  would  not  preclude  a  subsequent 
imposition  of  punishment  for  the  dismissed  offenses  by  the  same  or  different 
commanding  ofiicm'  for  dismissed  offenses. 

C.  Imposition  of  NJP  as  a  bar  to  subsequent  court-martial.  R.C.M. 
907b(2)(D)(iv),  MCM,  1984  would  prohibit  an  accused  from  being  tried  at  court- 
martial  for  a  minor  offense  for  whidi  he  has  already  received  NJP.  Should  a  court- 
martial  determine  Uiat  the  offense  was  not  "minor,"  however,  it  may  go  ahead  and 
tiy  the  offense  notwithstanding  the  prior  imposition  of  noipudicial  punishment. 


TRIAL  BY  COURT-MARTIAL  AS  A  BAR  TO  NJP 

Imposition  of  NJP  after  dismissal  or  acquittal  at  court-martial  is  technically 
permissible;  however,  the  Court  of  Military  Appeals  has  been  sharply  critical  of  tiie 
practice.  The  safest  course  of  conduct  is  to  avoid  it. 
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CHAPTER  Vn 


INTRODUCTION  TO  THE  COURT-MARTIAL  PROCESS 


PREREQUISITES  TO  COURT-MARTIAL  JURISDICTION 

"Jurisdiction"  is  the  power  to  hear  and  to  decide  a  case.  In  a  criminal 
proeecution  in  state  and  Federal  courts,  the  jurisdiction  of  these  courts  is  specified 
fay  statutes  which  generally  focus  upon  the  geographical  area  within  which  the 
ofiense  must  occur.  In  the  military,  however,  jurisdiction  of  the  court  is  established 
by  five  prerequisites  which  are  unique  to  the  military,  gfifi  R.C.M.  201(b),  MCM, 
1984  [hereinafter  RC.M. _ ]. 

A.  The  court  must  be  properly  convened;  i.e.,  a  convening  order  must  be 
properly  executed,  and  the  case  must  be  properly  referred  for  trial  to  tliat  convening 
order. 


B.  The  court  must  be  properly  constituted;  i.e.,  all  necessary  parties  must 
be  properly  appointed  and  present. 

C.  The  court  must  have  jurisdiction  over  the  person;  i.e.,  the  ofiense  must 
occur,  and  action  must  be  initiated  with  a  view  toward  prosecution,  at  some  time 
between  a  valid  enlistment  and  a  valid  discharge. 

D.  The  court  must  have  jurisdiction  over  the  ofiense;  i.e.,  have  authority  to 
try  the  type  of  ofiense  charged. 

E.  Each  charge  before  the  court-martial  must  be  referred  to  it  fay 
competent  authority. 


DISCUSSION 

Proper  omvening  procedures  and  the  constitutimi  of  summary,  q)ecial,  and 
gmmral  courts-martial  are  diacussed  in  detail  in  the  foUowing  diapters,  as  these 
reqiuremmits  and  procedures  vary  with  each  type  of  court-martial.  The 
rwpiirements  of  juriadictkai  over  the  perstm  and  juri^ctimi  over  the  i^mise  vary 
01^  dif^tty  anumg  the  three  types  of  courts.  These  differences  are  discussed  in 
detail  bdow.  Cortain  minimum  criteria  must  be  met  b^ore  a  criminal  offiBnse  may 
be  faroui^t  before  apy  court-martial,  ie.,  jurisdiction  oS  the  court  must  exist  over  the 
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peraon  and  the  offense.  Only  if  these  two  prerequisites  are  met  can  the  decismn  be 
made  as  to  which  of  the  three  courts  should  decide  a  particular  case. 

A.  .Turiadiction  over  the  person.  Jurisdiction  ovmr  the  person  normally 
commences  with  a  valid  enlistment  and  emls  with  delivery  of  valid  discharge  piqpers. 

1.  Enliatment.  In  most  cases  there  is  little  doubt  that  the  accused 
is  in  the  military,  i.e.,  he  has  validly  enlisted.  Ifowever,  even  when  there  is  no  valid 
onlistment,  the  accused  may  still  be  sulgect  to  court-martial  jurisdiction.  If  an 
enlistment  ceremony  haa  occurred,  but  is  for  some  reason  invalid,  the  doctrine  of 
constructive  enlistment  may  iq^ljr.  one  who  acts  as  if  he  Ja  in  the  military,  accq>ts 
the  pay  and  benefits,  and  wears  the  uniform,  is  deemed  to  he  in  the  military  even 
thouj^  his  original  enlistment  is  invalid  for  some  reason.  Article  2  of  the  UCMJ  now 
provides  a  statutory  constructive  enlistment  with  four  basic  requirements  as  follows: 

a.  Voluntary  submission  to  military  authority: 

b.  minimum  age  and  mental  competency  standards  (No  one 
under  age  17  may  be  subject  to  military  jurisdiction  by  force  of  law.); 

c.  receipt  of  military  pay  or  allowances;  and 

d.  performance  of  military  duties. 

If  these  requirements  are  met,  a  person  is  subject  to  the  UCMJ 
until  properly  discharged. 

2.  Diachargie.  The  elements  which  must  be  satisfied  to  terminate 
military  jurisdiction  at  discharge  are  the  delivery  of  a  valid  discharge  certificate,  a 
final  accounting  of  pay,  and  completion  of  the  clearing  process  required  under 
iq>propriate  service  regulations. 

Three  potential  exceptions  exist  to  the  general  rule.  First,  in  the 
very  unusual  case  contemplated  by  Article  3(a),  UCMJ  (serious  offenses  committed 
ovmrseas),  jurisdicti<m  will  omtinue  into  a  subsequent  enlistment.  Second,  when  a 
peraon  m  diacharged  hgfnie  the  erpiietjoii  of  his  term  of  enlistment  for  the  purpose 
of  reenliatment  (and,  thus,  there  has  been  no  interruption  of  his  active  smrvice), 
court-martial  jurisdiction  exists  to  try  the  member  for  offenses  conunitted  during  the 
prior  enUstmont  N<^,  however,  that  jurisdiction  is  terminated  by  a  discharge  aLtiie 

eiMl  of  an  enliatinent  even  thoMfh  the  aervicemember  immediately  reentera  the 

— Third,  if  a  person  frauduloitly  obtains  the  delivery  of  the  discharge  papms, 
jurisdiction  is  not  lost 
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To  meet  this  problem,  the  government  must  insure  that  an 
individual  iqpproaching  the  end  of  his  enlistment  and  suspected  of  an  offense  is  not 
discharged.  The  individual  should  be  placed  on  "legal  hold"  and  the  government  must 
also  take  certain  st^  to  n^ain  jurisdiction  over  an  individual.  Eumples  of  actions 
which  are  sufficient  to  retain  jurisdiction  beyond  the  expiration  of  enlistment  date 
are:  apprehension,  arrest,  confinement,  and  preferral  of  charges.  R.C.M.  202(c)(2). 

3.  Jurisdiction  over  reservists.  While  serving  on  active  duty  or  active 
duty  for  training,  reservists  are  subject  to  the  UOdJ.  Persons  engaged  in  inactive 
duty  training  are  also  subject  to  the  UOdJ  while  in  that  inactive  duty  training 
status.  Additionally,  Article  3(d),  UCMJ,  states  that  a  resmvist  is  not  relieved  from 
amenability  to  military  jurisdiction  for  an  offense  ooimnitted  while  subject  to  the 
UCMJ  by  virtue  of  the  termination  of  a  period  of  active  duty  or  inactive  duty 
training. 


Conunanding  officers  of  Reserve  components  have  the  same 
authority  under  the  UCMJ,  during  the  drill  period  or  other  period  of  inactive  duty 
training,  as  that  of  a  conunanding  officer  of  a  Regular  component. 

When  members  of  the  Naval  Reserve  performing  inactive  duty 
training  or  active  duty  for  training  commit  minor  offenses,  any  assigned  punishment 
shall  not  extend  beyond  the  authorized  period  of  such  duty.  'Dus  would  particularly 
iq[>ply  in  cases  where  NJP  or  trial  by  summary  court-martial  has  been  effected.  The 
fact  the  offense  may  have  occurred  during  a  previous  period  of  training  duty  will  not 
affect  the  ability  to  impose  NJP  (or  to  hold  court-martial  for  that  matter)  subject,  for 
example,  to  any  statute  of  limitations  problems  that  mifi^t  exist. 

When  a  breach  of  discipline  is  of  such  a  character  as  to  warrant 
trial  by  q)ecial  or  general  court-martial,  the  offender  should  be  retained  in  the 
present  duty  status  until  completion  of  diaciplinaiy  action.  In  order  to  perfect 
jurisdiction,  positive  action  with  a  view  towards  trial  should  be  taken  immediately. 
Such  positive  actions  could  include  apprehension,  arrest,  confinement,  or  the  preferral 
of  charges. 

B.  Jurisdiction  over  the  offense.  Article  5,  UCMJ,  states  that  the  Code 
ai^lies  "in  all  places."  Previously,  this  jurisdiction  was  limited  by  a  requirement  of 
a  service  connection  between  the  military  and  the  offense  charged.  Arecent  Supreme 
Cmirt  ctedsmn  has  eliminated  the  "service-connection"  prerequisite  for  court-martial 
jurisdiction.  Consequmitly,  the  jurisdiction  of  a  court-martial  over  a  particular 
offoise  depends  solety  on  the  accused's  rtatus  as  a  member  of  the  armed  forces  and 
not  on  the  servme  connectkm  of  the  offense  charged. 
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NOTES  (continued) 


CHAPTER  Vm 


THE  SUMMARY  COURT-MARTIAL 


INTRODUCTION 

A  summary  court-martial  is  the  least  formal  of  the  three  types  of  courts- 
martial  and  the  least  protective  of  individual  rij^ts.  The  summary  court-martial  is 
a  s^amlined  trial  process  involving  only  one  officer  who  theoretically  performs  the 
prosecutorial,  defense  counsel,  judicial,  and  member  functions.  The  purpose  of  this 
type  of  court-martial  is  to  dispose  promptly  of  relatively  minor  offenses.  The  one 
officer  assigned  to  perform  the  various  roles  incumbent  on  the  summary  court- 
martial  must  inquire  thoroughly  and  impartially  into  the  matter  concerned  to  ensure 
that  both  the  United  States  and  the  accused  receive  a  fair  hearing.  Since  the 
summary  court-martial  is  a  streamlined  procedure  providing  somewhat  less 
protection  for  the  ri^ts  of  the  parties  than  other  forms  of  court-martial,  the 
maximiun  imposable  punishment  is  very  limited.  Furthermore,  it  may  try  only 
enlisted  persoimel  who  consent  to  be  tried  by  summary  court-martial. 


CREATION  OF  THE  SUMMARY  COURT-MARTIAL 

A.  Authority  to  convene.  A  summary  comrt-martial  is  convened  (created) 
by  an  individual  autiiorized  by  law  to  convene  summary  courts-martial.  Article  24, 
UCMJ,  R.C.M.  1302a,  MCM,  1984,  and  JAGMAN,  §  0120c  indicate  those  persons  who 
have  the  power  to  convene  a  summary  court-martial.  Commanding  officers 
authorized  to  convene  general  or  special  courts-martial  are  also  empowered  to 
convene  summary  courts-martial. 

The  authority  to  convene  summary  courts-martial  is  vested  in  the  office 
of  the  authorized  command  and  not  in  the  person  of  its  commander.  Thus,  C£q>tain 
Jones,  U.S.  Navy,  has  summary  court-martial  convening  authority  while  actually 
performing  his  duty  as  Commanding  Officer,  USS  Brownson,  but  loses  his  authority 
wlran  he  goes  on  leave  or  is  absent  from  his  command  for  other  reasons.  The  power 
to  convene  summary  courts-martial  is  nondelegable  and  in  no  event  can  a 
subordinate  exercise  such  authority  "by  direction.”  When  Captain  Jones  is  on  leave 
frcnn  his  ship,  is  authority  to  amvene  summary  courts-martial  passes  to  his 
tempm-ary  successor  in  omnmand  (usually  the  executive  officer)  who,  in  the  eyes  of 
tiM  law,  become  the  acting  commanding  officer. 
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Commanding  officers  or  officers  in  charge  not  empowered  to  convene 
summary  courts-martial  may  request  such  authority  by  following  the  procedures 
contained  in  JAGMAN,  §  0121e. 

B.  Restrictions  on  authority  to  convene.  Unlike  the  authority  to  impose 
noi^dicial  punishment,  the  power  to  convene  summary  and  special  courts-martial 
may  be  restricted  by  a  competent  superior  commander.  JAGMAN,  §  0122a(l). 
Further,  the  commander  of  a  imit  which  is  attached  to  a  naval  vessel  for  duty  therein 
should,  as  a  matter  of  policy,  refrain  from  exerdsing  his  summary  or  special  court- 
martial  convening  powers  and  should  refer  such  cases  to  the  commanding  officer  of 
the  ship  for  disposition  while  the  unit  is  embarked  therein.  JAGMAN,  §  0122b.  This 
policy  does  not  fiq>ply  to  conunanders  of  units  which  are  embarked  for  transportation 
only.  Finally,  JAGMAN,  §  0122b  requires  that  the  permission  of  the  officer  exercising 
general  court-martial  jurisdiction  over  the  command  be  obtained  before  imposing 
noryudicial  punishment  or  referring  a  case  to  summary  court-martial  for  an  offense 
which  has  already  been  tried  in  a  state  or  foreign  court.  Offenses  which  have  already 
been  tried  in  a  court  deriving  its  authority  from  the  United  States  may  not  be  tried 
by  court-martial,  nor  can  noi\judicial  punishment  be  awarded  for  these  offenses. 
JAGMAN,  i  0124a. 

It  is  important  to  note  that,  even  if  the  convening  authority  or  the 
summary  court-martial  officer  is  the  accuser,  the  jurisdiction  of  the  summary  court- 
martial  is  not  affected  and  it  is  discretionary  with  the  convening  authority  whether 
to  forward  the  charges  to  a  superior  authority  or  to  simply  convene  the  court  himself. 
R.C.M.  1302(b),  MCM,  1984  [hereinafter  R.C.M. _ ]. 

C.  Mechanics  of  convening.  Before  any  case  can  be  brou^t  before  a 
summary  court-martial,  the  corurt  must  be  properly  convened  (created).  It  is  created 
by  the  order  of  Uie  convening  authority  detailing  the  summary  court-martial  officer 
to  the  court.  R.C.M.  504(d)(2)  requires  that  the  convening  order  specify  that  it  is  a 
sununaty  court-martial  and  c^ignate  the  summary  court-martial  officer. 
Additionally,  the  convening  order  may  designate  where  the  court-martial  will  meet. 
If  the  convening  authority  derives  his  power  from  designation  by  SECNAV,  this 
should  also  be  stated  in  the  order.  JAGMAN,  §  0133  further  requires  that  tiie 
convening  order  be  assigned  a  court-martial  convening  order  number;  be  personally 
signed  by  the  convening  authorify;  and  show  his  name,  grade  and  title,  including 
(Hganixation  and  unit. 

While  RC.M.  1302(c)  authorizes  the  convening  authority  to  convene  a 
summary  amrt-martial  by  a  negation  on  the  charge  sheet  signed  by  the  convening 
autlMirify,  the  bettor  practice  is  to  use  a  separate  convening  order  for  this  purpose. 
Appendix  fib  nf  the  Manual  tar  n<mrt«.Martial.  1984.  contains  a  mifBaewtad  fiarmat  fur 

the  summary  court-martial  convening  order  and  a  completed  fimn  is  induded  at  page 
8-4,  mfrA. 
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The  original  convening  order  should  be  maintained  in  the  command  files 
and  a  copy  forwarded  to  the  summaiy  court-martial  offica:.  The  issuance  (d*  such  an 
order  creates  the  summaiy  court-martial  which  can  then  dispose  of  any  cases 
referred  to  it.  Confusion  can  be  avoided  by  maintaining  a  standing  summaiy  court- 
martial  convening  order  to  insure  that  a  court-martial  exists  before  a  case  is  referred 
to  it.  The  basic  rule  is  that  a  court-martial  must  be  created  first,  and  only  then  may 
a  case  be  referred  to  that  court. 

D.  Summary  court-martial  officer.  A  summaiy  court-martial  is  a  one- 
officer  court-martial.  As  a  jurisdictional  prerequisite,  this  officer  must  be  a 
commissioned  officer,  on  active  duty,  and  of  the  same  armed  force  as  the  accused  (The 
Navy  and  Marine  Corps  are  part  of  the  same  armed  force:  the  naval  service).  R.C.M. 
1301(a).  Where  practicable,  the  officer's  grade  should  not  be  below  0-3.  As  a 
practical  matter,  the  summaiy  court-martial  should  be  best  qualified  by  reason  of 
age,  education,  experience,  and  judicial  temperament  as  his  performance  will  have 
a  direct  impact  upon  the  morale  and  discipline  of  the  command.  Where  more  than 
one  commissioned  officer  is  present  within  the  command  or  unit,  the  convening 
authority  may  not  serve  as  summaiy  comt-martial.  W^en  the  convening  authority 
is  the  only  commissioned  officer  in  the  unit,  however,  he  may  serve  as  summary 
court-martial  and  this  fact  should  be  noted  in  the  convening  order  attached  to  the 
record  of  trial.  In  such  a  situation  the  better  practice  would  be  to  appoint  a  summaiy 
coiu^-martial  officer  firom  outside  the  command,  as  the  summaiy  court-martial 
officer  need  not  be  firom  the  same  command  as  the  accused. 

The  summaiy  court-martial  officer  assumes  the  burden  of  prosecution, 
defense,  judge,  and  jury  as  he  must  thorou^^ily  and  impartially  inquire  into  both 
sides  of  the  matter  and  ensure  that  the  interests  of  both  the  government  and  the 
accused  are  safeguarded  and  that  justice  is  done.  While  he  may  seek  advice  firom  a 
judge  advocate  or  legal  officer  on  questions  of  law,  he  may  not  seek  advice  firom 
anyone  on  questions  of  fact,  since  he  has  an  independent  duty  to  make  these 
determinations.  RC.M.  1301(b). 

E.  Jurisdictional  limitations:  persons.  Article  20,  UCMJ,  and  R.C.M. 
1301(c)  provide  that  a  summaiy  court-maitial  has  the  power  (jurisdiction)  to  try  only 
those  enlisted  persons  who  consent  to  trial  by  summaiy  court-martial.  The  ri^t  of 
an  enlisted  accused  to  refuse  trial  ly  summary  court-martial  is  absolute  and  is  not 
related  to  any  corresponding  rif^t  at  noi\ju(ficial  punishment.  No  commissioned 
officer,  warrant  officer,  cadet,  aviation  cadet  and  midshipman,  or  person  not  subject 
to  the  UCMJ  (Article  2,  UCMJ)  may  be  tried  by  summaiy  court-martial.  The  form 
at  pages  8-12  to  8-13,  infra^  may  be  used  to  document  the  accused's  election 
r^urding  his  rig^t  to  refuse  trial  by  summaiy  court-martial. 
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F.  Jurisdictiona]  limitatioiis:  offenses.  A  summaiy  court-martial  has  the 
power  to  try  all  offenses  described  in  the  UCMJ  except  those  for  which  a  mandatory 
punishment  beyond  the  maximum  imposable  at  a  summaiy  court-martial  is 
prescribed  by  the  UCMJ.  Cases  which  involve  the  death  penalty  are  capital  offenses 
and  cannot  be  tried  by  summaiy  court-martial.  See  R.C.M.  1004  for  a  discussion  of 
capital  offenses.  Any  minor  offense  can  be  disposed  of  by  summaiy  court-martial. 
For  a  discussion  of  what  constitutes  a  minor  offense,  refer  to  Chapter  VI,  supra. 
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-SAMPLE- 

( 


DEPARTMENT  OF  THE  NAVY 
USS  FOX  (DD-983) 

FPO  New  York  09501 


1  July  19CY 


SL 


[ARY  COURT-MARTIAL  CONVENING  ORDER  1-CY 


Lieutenant  John  H.  Smith,  U.S.  Navy,  is  detailed  a  summaiy  court-martial. 


ABLE  B.  SEEWEED 

Commander,  U.  S.  Navy 

Commanding  Officer,  USS  FOX  (DD-983) 


NOTE:  This  format  may  be  used  for  convening  all  sununaiy  courts-martial.  Of 

particular  importance  are  the  date,  the  convening  order  number,  the 
signature  and  title  of  the  convening  authority  (which  demonstrates  his 
authority  to  convene  the  court-martial). 
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BEFERRAL  TO  SUBfMABY  COUBT-MARTIAL 

A.  Introduction.  In  this  section,  attention  will  be  ibcused  on  the  mechanism 
for  properly  getting  a  particular  case  to  trial  before  a  summary  court-martial,  llie 
basic  process  by  which  a  case  is  sent  to  any  court-martial  is  called  "referral." 

B.  Preliminary  inquiry.  Every  onirt-martial  case  begins  with  either  a 
complaint  by  someone  tiiat  a  person  subject  to  the  UCMJ  has  committed  an  offense 
or  some  inquiry  which  results  in  the  discovery  of  misconduct.  See  Chapter  IV,  supra. 
In  any  event,  R.C.M.  303  imposes  upon  the  officer  exmrcising  immediate  nopjudicial 
punishment  (Article  15,  UCMJ)  authority  over  the  accused  the  duty  to  make,  or  cause 
to  be  made,  an  inquiry  into  the  truth  of  the  complaint  or  apparent  wrongdoing. 

C.  Preferral  of  charges.  R.C.M.  307(a).  Charges  are  formally  made  against 
an  accused  when  signed  and  sworn  to  by  a  person  subject  to  the  UCMJ.  This 
procedure  is  called  "preferral  of  charges."  Charges  are  preferred  by  executing  the 
appropriate  portions  of  the  charge  sheet.  &£  MCM,  1984,  app.  4.  Implicit  in  the 
preferral  process  are  several  steps. 

1.  Personal  data.  Block  I  of  page  1  of  the  charge  sheet  should  first 
be  completed.  The  information  relating  to  personal  data  can  be  found  in  pertinent 
portions  of  the  accused's  service  record. 

2.  The  charges.  Block  11  of  page  1  of  the  charge  sheet  is  then 
completed  to  indicate  the  precise  misconduct  involved  in  the  case.  Each  punitive 
article  found  in  Part  IV,  MCM,  1984,  contains  sample  specifications.  K  the  charges 
are  so  numerous  that  they  wffi  not  all  fit  in  Block  11,  they  should  be  placed  on  a 
separate  piece  of  paper  and  referred  to  as  Attachment  A. 

3.  Accuser.  The  accuser  is  a  person  subject  to  the  UCMJ  who  signs 
item  11  in  block  m  at  the  bottom  of  page  1  of  the  charge  sheet.  The  accuser  should 
swear  to  the  truth  of  the  charges  and  have  the  affidavit  executed  before  an  officer 
authorized  to  administer  oaths.  This  step  is  important,  as  an  accused  has  a  rig^t  to 
refuse  trial  on  unsworn  charges. 

4.  Oath.  Ilie  oath  must  be  administered  to  the  accuser  and  the 
affidavit  so  indicating  must  be  executed  by  a  person  with  proper  authority.  Article 
136,  UCMJ,  authorizes  commissioned  officmrs  who  are  judge  advocates,  staff  judge 
advocates,  legal  officers,  law  specialists,  summary  courts-martial,  adjutants,  and 
Marine  Corps  and  Navy  commanding  officers,  among  others,  to  administer  oaths  for 
this  purpose.  JAGMAN,  9  0902a(5)  further  authorizes  officers  certified  by  the  Judge 
Advocate  Qmieral  oi  the  Navy  as  counsel  under  Article  27,  UCMJ,  all  officers  in  pay 
grade  0-4  and  above,  executive  officers,  and  administrative  officers  of  Marine  Corps 
aircraft  squadnms  to  administer  oaths.  Often  the  legal  officer  will  administer  the 
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oath  regardless  of  who  conducted  the  preliminary  inquiry.  When  the  char^ges  are 
signed  and  sworn  to,  th^  are  "preferred”  against  the  accused. 

D.  Informing  tha  imwiiwaH  Once  formal  charges  have  been  signed  and 
sworn  to,  the  preferral  process  is  complete.  The  preferred  charges  should  then  be 
receipted  for  by  the  officer  exercising  summary  court-martial  jurisdiction  over  the 
accused.  This  officer  or  his  designee  may  formally  receipt  for  the  preferred  charges. 
The  purpose  of  this  receipt  certification  is  to  stop  the  running  of  the  statute  of 
limitations  (Art.  43,  UCMJ)  for  the  offense  charged. 

The  next  step  which  must  be  taken  is  to  inform  the  accused  of  the 
charges  against  him.  The  purpose  of  this  requirement  is  to  provide  an  accused  with 
reasonable  notice  of  impending  criminal  prosecution  in  compliance  with  criminal  due 
process  of  law  standards.  R.C.M.  308  requires  the  immediate  commander  of  the 
accused  to  have  the  accused  informed  as  soon  as  practicable  of  the  charges  preferred 
against  him,  the  name  of  the  person  who  preferred  them,  and  the  person  who  ordered 
them  to  be  preferred. 

After  notice  has  been  given,  the  person  who  gave  notice  to  the  accused 
will  execute  item  12  at  the  top  of  page  2  of  the  charge  sheet.  If  not  the  immediate 
commander  of  the  accused,  the  person  signing  on  the  "signature"  line  should  state 
their  rank,  component,  and  authority.  The  law  does  not  require  a  formal  hearing  to 
provide  notice  to  the  accused,  but  the  charge  sheet  must  indicate  that  notice  has  been 
given. 


Where  the  accused  is  absent  without  leave  at  the  time  charges  are 
sworn,  it  is  permissible  and  proper  to  execute  the  receipt  certification  even  though 
the  accused  cannot  be  advised  of  the  mdstence  of  the  charges.  In  such  cases,  a 
statement  indicating  the  reason  for  the  lack  of  notice  should  be  attached  to  the  case 
file.  When  the  accused  returns  to  military  control,  notice  should  then  be  given  to 
him. 


E.  The  act  of  referral.  Once  the  charge  sheet  and  supporting  materials  are 
presented  to  the  summary  coiut-martial  convening  authority  and  he  makes  his 
decision  to  refer  the  case  to  a  sununaiy  court-martial,  he  must  send  the  case  to  one 
of  the  summary  courts-martial  previously  convened.  This  procedure  is  accomplished 
by  nmans  of  conqrleting  item  14  in  block  V  on  page  2  of  the  charge  sheet.  The 
referral  is  executed  personally  by  the  convening  authority  and  erqrlidtly  details  the 
type  of  court  to  which  the  case  is  being  referred  (sununaiy,  special,  general)  and  the 
qredfic  court  to  which  the  case  is  being  referred. 

At  this  point,  the  inqMntanoe  of  serializing  amvening  orders  becomes 
clear.  A  court-martial  can  only  hear  a  case  prcqrer^  referred  to  it.  The  sinqilest  and 
most  accurate  vmy  to  describe  the  correct  court  is  to  use  the  serial  number  and  date 
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ci  the  order  creatmg  that  court.  Thus,  the  referral  read  "referred  for  trial  to 
the  sununaiy  court-martial  ig>pointed  1^  my  summary  oourt-martial  convening  order 
1-CY  dated  15  January  19CY."  This  language  preciady  identifies  a  particular  kind 
of  omirt-martial  and  tiie  particular  summary  court-martial  to  try  the  case. 

In  addition,  the  referral  on  page  2  of  the  diarge  sheet  should  indicate 
any  particular  instructions  applicable  to  the  case,  sudi  as  "confinement  u  not  an 
authorised  punishment  in  this  case"  or  other  instnictioiis  desired  hy  the  amvening 
authority.  K  no  instructions  are  ^pplicaUe  to  the  case,  the  referral  sh^d  so  indicate 
hy  use  of  the  word  "none"  in  the  iqppropriate  blank.  Once  the  referal  is  pnq)er]y 
executed,  the  case  is  "rderred"  to  trial  and  the  case  file  forwarded  to  the  proper 
summary  court-martial  ofiioer. 


PRETRIAL  PREPARATION 

A.  General.  After  charges  have  been  referred  to  trial  by  summary  court- 
martial,  all  case  materials  are  forwarded  to  the  proper  sununary  court-martial  ofiio«r 
who  is  responsible  for  thorouddy  prq[)aring  the  case  for  trial. 

B.  Preliminary  preparation.  Upon  receipt  ofthe  charges  and  accompanying 
papers,  the  summary  court-martial  officer  should  begin  preparation  for  trial.  The 
charge  sheet  should  be  carefiiUy  examined,  and  all  obvious  administrative,  derical, 
and  typographical  errors  corrected.  RC.M.  1304.  The  surnrnary  court-martial  officm* 
should  initial  each  conection  he  makes  on  the  charge  sheet.  If  the  errors  are  so 
numerous  as  to  require  preparation  of  anew  charge  sheet,  re-swearing  of  the  diarges 
and  re-referral  u  required.  If  the  summaiy  court-martial  officer  changes  an  existing 
specification  to  indude  any  new  person,  offense,  or  matter  not  fairly  induded  in  the 
original  specification,  RC.M.  603  requires  the  new  specification  to  be  reswom  and  re- 
rderred.  The  summaiy  court-martial  officer  should  continue  his  examination  of  the 
diarge  sheet  to  determine  the  correctness  and  completeness  of  the  information  on 
pages  1  and  2  thereof. 

C.  Pretrial  conference  with  wnniiMid  After  initial  review  of  the  court- 
martial  file,  the  summary  court-martial  officer  should  meet  with  the  accused  in  a 
pretrial  conference.  The  accused's  ri|^t  to  counsel  is  discussed  latmr  in  this  dupter. 
If  the  accused  is  rqnesented  fay  counsel,  all  dealings  with  the  accused  should  be 
oonduded  through  his  counsel.  Thus,  the  accused's  counsd,  if  any,  should  be  invited 
to  attend  the  pretrial  conference.  M  the  pretrial  oonfermce,  the  summary  court- 
martial  ofiksm'  should  follow  the  suggested  guide  found  in  appendix  9,  MCM,  1984, 
and  should  docummit  the  fact  that  all  iqplkable  ri^ts  were  explained  to  the  accused 
fay  cmipletiiigUodn  4-5  of  the  form  finr  the  record  trial  by  summaiy  court-martial 
found  at  qpendix  15,  MCM,  1M4. 


NavalJnstioe  Sdiod 
Procedure  IKvfoion 


8—8 


Rev.  1/92 


llie  Sunuiiaiy  Coiirt--Martial 


1.  Pmrpoae.  The  puipoae  of  the  pretrial  oonfaenoe  k  to  provide  the 
accused  with  informatkm  omcerning  the  nature  of  the  oourt-martial,  the  procedure 
to  be  used,  and  his  rifi^ts  with  reqpect  to  that  procedure.  No  atteaqrt  should  be  made 
to  interrogate  the  accused  <nr  otherwise  discuss  the  merits  of  tfiediargse.  Theproper 
tinw  to  deal  with  the  merits  of  the  accusations  againri  the  accused  is  at  trial.  The 
summaiy  court-martial  officer  should  provide  the  accused  with  a  meaningful  and 
thoroui^  briefing  in  order  that  the  accused  ftiUy  understands  the  court-martial 
process  and  his  ris^ts  pertaining  thereto.  This  effort  will  greatly  reduce  the  dumces 
of  post-trial  complaints,  inquiries,  and  Tniminderstandingw. 

2.  Adri«e  *0  —  rights.  R.CJd.  1304(b)  requires  the 

summary  oourt-martial  to  advise  the  accused  of  the  following  matters: 

a.  That  the  oiRoer  has  bemi  detailed  by  the  convmiing 
authority  to  conduct  a  summaiy  court-martial; 

b.  that  the  convening  authority  has  rrierred  certain  duorgeCs) 
and  spedfication(8)  to  the  summaiy  cmurt  for  trial  (The  summary  court-martial 
officer  should  serve  a  copy  of  the  diarge  sheet  on  the  accused  and  conqilete  the  last 
block  (Item  15)  on  page  2  of  the  charge  sheet  noting  service  on  the  accused); 

c.  the  general  nature  of  the  diarges  and  the  details  of  the 
specifications  thereunder, 

d.  the  names  of  the  acouer  and  the  convening  authority,  and 
the  fact  that  the  charges  were  sworn  to  before  an  officer  authorised  to  administer 
oaths;  and 


e.  the  names  of  any  witnesses  who  may  be  called  to  testify 
against  the  accused  at  trial  and  the  descriptkm  of  any  real  or  documentary  evidence 
to  be  used  and  the  ri^^t  of  the  accused  to  inspect  the  allied  popen  and  immediately 
available  personnel  records. 

The  accused  should  then  be  advised  that  he  has  the  fogal  ri^ts  listed 
mi  page  1  ri*  the  Record  of  Trial  by  Summary  Court-Martial  (appendix  14,  MCM). 
The  maximum  punishment  awardhble  depmidi  upon  his  pay^rade:  A  diart  whidi 
lists  imnishinents  authmised  at  each  type  court-martial  is  induded  at  page  9-23. 

(1)  g-A  Mid  below.  The  jurisdiction^  maximum 
sentwioevdiidi  a  summaiy  court-martial  may  adjudge  in  t^  case  of  an  accused  vdio, 
at  the  time  of  trial,  is  in  poygrade  B-4  or  bdow  extends  to  reduction  to  the  lowest 
paygrade  (E-1);  farfsiture  of  twi^thirda  of  one-manth'spayloanvuniaf  authority  nay 
sf^orthm  odlectiQn  over  no  more  than  three  months;  JAffliAN,  1 0162a(2)]  or  a  fine 
not  to  exceed  two-thirds  of  one  moath's  pay;  confinement  not  to  exceed  one  month; 
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hard  labor  without  omfinemoit  not  to  esceed  forty-five  days  (in  Ueu  of  oonfinonent); 
and  leetariction  to  specified  hmita  for  two  months.  Also,  if  the  accused  is  attached  to 
or  emharimd  in  a  vessel  and  is  in  paygrade  E-3  or  bdow,  he  may  be  sentenced  to 
serve  8  days  oonfinonoit  on  br^  and  water/diminiahed  rations  and  24  days 
ooifinenmnt  in  heu  oi  30  days  confinement.  RCJif .  1301(dKl),  MCM,  1984. 

NOTE:  If  confinonent  will  be  adpidged  with  other  hard  labor  without 
confinement  or  restriction  in  the  same  case,  the  rules  concerning  apportionment 
found  in  R.C.M.  1003(bK6)  and  (7)  must  be  fi^owed. 

(2)  E-g  end  ahowe.  The  jurisdictumal  maximum  whidi 
a  summary  court-martial  could  impose  in  the  case  of  an  accused  who,  at  the  time  of 
trial,  is  in  pajrgrade  E-5  or  above  extends  to  reduction,  but  only  to  the  noct  inforior 
paygrade,  restriction  to  qpedfied  linrits  for  two  months,  and  forfeiture  of  two-thirds 
of  one  nmnth's  pay.  RC.M.  1301(d)(2).  Unlike  NJP,  where  an  E-4  may  be  reduced 
to  E-3  and  then  awarded  restraint  punishments  imposable  only  upon  an  E-3  or 
below,  at  summary  court-martial  an  E-6  carmot  be  sentenced  to  confinement  or  hard 
labor  without  confinement  even  if  a  reduction  to  E-4  has  also  been  adjudged. 

3.  AHvioft  tn  acffiiiied  regarding  counsel 

a.  While  the  Matiual  for  Courts-Martial.  1984  created  no 
statutory  ri^t  to  detailed  military  defense  counsel  at  a  sutrunaxy  court-martial,  the 
oonverJng  authority  may  still  permit  the  presence  of  such  counsel  if  the  accused  is 
able  to  obtain  such  counsel.  The  MCM,  1984  has  created  a  limited  rig^t  to  civilian 
defense  counsel  at  sununary  court-martial,  however.  RC.M.  1301(e)  now  provides 
that  the  accused  has  a  rig^t  to  hire  a  civilian  lawyer  and  have  that  lawym*  appear  at 
trial  if  such  appearance  will  not  unnecessarily  delay  the  proceedings  and  if  rotary 
exigencies  do  not  predude  it.  Hie  accused  must,  however,  bear  the  eiqiense  involved. 
If  the  accused  wishes  to  retain  dvilian  oounsd,  the  summary  court-martial  officer 
should  allow  him  a  reasonable  time  to  do  so. 

b.  Booker  WMminyii 

(1)  An  accused  has  no  ri^t  to  counsel  at  a  summary 
court-martial;  however,  if  an  accused  wm  not  given  on  opportunity  to  consult  with 
ind^Msdoit  counsel  bdbre  aocqrtang  a  summary  court-martial,  the  summary  cmirt- 
martial  will  be  inadmissible  at  a  subaequmit  trial  by  court-martial.  Hie  term 
"independent  counsd"  means  a  lawyer  qualified  in  the  sense  of  Artide  27(b),  UCMJ, 
vdio,  in  the  course  of  regular  duties,  does  not  act  as  the  principle  legal  advisor  to  the 
oouvning  mtthority.  (Note  that  thM  piwvinons  mirror  the  provukms  with  reqiect 
to  the  ri^t  to  consult  with  counsd  prior  to  NJP).  Ses  CSiiqiter  VI,  nuBm. 
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(2)  To  be  admisaible  at  a  aubaequent  trial  by  court- 
martial,  evidence  of  an  SCM  at  which  an  accused  was  not  actually  rq;>re8mited  by 
counsel  must  affirmatively  demonstrate  that: 

(a)  Hie  accused  was  advised  of  his  ri£^t  to  confer 
with  counsel  prior  to  deciding  to  accept  trial  by  summary  court-martial; 

(b)  the  accused  either  exercised  his  rig^t  to  confer 
with  coimsel  or  made  a  voluntary,  knowing,  and  intelligent  waiver  thereof;  and 

(c)  the  accused  voluntarily,  knowingly,  and 
intelligently  waived  his  ri^t  to  refuse  an  SCM. 

(3)  If  an  accused  has  been  properly  advised  of  his  rig^t 
to  consult  with  counsel  and  to  refuse  trial  summary  court-martial,  as  well  as  the 
legal  ramifications  of  these  decisions,  his  elections  and/or  waivers  in  this  r^^ard 
should  be  made  in  writing  and  should  be  ngned  the  accused.  Recordation  of  the 
advice/waiver  should  be  made  on  page  13  (Navy)  or  page  11  (Marine  Corps)  of  the 
accused's  service  record  with  a  copy  attached  to  the  record  of  trial.  The  form  found 
at  pages  8-12  to  8-13,  infra,  may  be  utilized.  The  "Acknowledgement  of  Ri^ts  and 
Waiver,"  properly  completed,  contains  all  the  necessary  advice  to  an  accused,  and, 
properly  emcuted,  will  establish  a  voluntary,  knowing,  and  intelligent  waiver  of  the 
accused's  rig^t  to  consult  with  counsel  and/or  his  ri^t  to  refuse  trial  by  summary 
court-martial. 


(4)  Assuming  Booker  warnings  have  been  given  (proper 
advice  and  recordation  of  election/waivers),  evidence  of  the  prior  summary  coiut- 
martial  will  be  admissible  at  a  latm*  trial  1^  court-martial  as  evidence  of  the 
character  of  the  accused's  prior  service  pursuant  to  R.C.M.  1001(b)(2).  The  drafters 
of  the  Manual  for  Courts-MartiaL  1984  specifically  preclude  the  use  of  a  prior 
summary  court-martial  to  trigger  the  increased  punishment  (escalator  clause) 
provisions  of  RC.M.  1003(d). 
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SUMMARY  OOUBT-lIARnAL 
ACKNOWLEDGEMENT  OF  RKSITS  AND  WAIVER 


I,  _ ,  assigned  to 

_ ,  a^nowledge  the  fdlowing  facts  and 

rii^ts  regsrding  sununaty  comts-martial; 

1.  I  have  the  rii^t  to  oaiaalt  with  a  lawyer  prior  to  whether  to  aooqpt 

or  reAiae  trial  by  aunimaiy  oourt>-martiaL  Should  I  desire  to  consult  with  counsel,  I 
understand  that  a  militaiy  lawyer  may  be  mads  availaUe  to  advise  me,  free  of  diarge,  or,  in 
die  altemative,  I  may  consult  with  a  civilian  lawyer  at  n^  own  enqienae. 

2.  I  realise  that  I  may  refriae  trial  by  summary  court-martial,  in  wfaidi  event  the 
commanding  officer  may  refer  the  cliarge(s)  to  a  special  court-martial.  My  ric^ts  at  a 
summary  court-martial  would  indude; 

a.  The  rit^t  to  oonfinnt  and  cross-examine  all  witnesses  against  me; 

b.  the  ri|^t  to  plead  not  guilty  and  the  ri^t  to  remain  silent,  thus  placing 
upon  the  government  the  burden  of  proving  my  guilt  b^nd  a 
reasonable  doubt; 

c.  the  rij^t  to  have  the  summary  court-martial  call,  or  subpoena, 
witnesses  to  testify  in  my  behalf; 

d.  the  rif^t,  if  found  guilty,  to  present  matters  which  may  mitigate  the 
offense  or  demonstrate  extenuating  drcumstanoes  as  to  why  I 
oonunitted  the  offense;  and 

e.  the  ri^t  to  be  represented  at  trial  by  a  dvilian  lawyer  provided  by  me 
at  nty  own  eipense,  if  sudi  appearance  will  not  unreasonably  delay  the 
proceedings  and  if  military  exigencies  do  not  predude  it. 

3.  I  uiklerstand  that  the  maximum  punishment  wfaidi  may  be  imposed  at  a  summary 
court-martial  is: 


On  B-a  .ifMl  hitlmw 
Confinement  for  one  month 
46  dtys  hard  labor  without 
60  days  restriction 
Forfeiture  of  a/3  p^y  fer  one  month 
Reduction  to  die  lowest  pay  grade 


On  E-6  and  above 

60  days  restriction 

Forfeiture  of  2/3  pay  for  one  month 

Reduction  to  next  infmrior  paygrade 
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4.  Should  I  refiiae  trial  by  aummary  court-martial,  the  cotnnuiiiding  officer  may  refer  the 

dmttiUd  to  trial  by  qwdal  oourt-martiaL  At  a  opedal  oourt-martial,  in  addition  to  those 
rif/MM  Hi  fbrth  above  eridi  reqiect  to  a  aammary  eourb-martial,  1  would  also  have  Ihe 
fbHowing  rii^bfta: 

a.  The  right  to  be  lepceaented  at  trial  by  a  militaiy  lawyer,  free  of  charge, 
ttirfudfaig  a  militaiy  lawyer  of  my  own  aelBction  if  he  it  leaeonahlv  avidla^  Iwouldaleo 
have  the  ri|ht  to  be  lepreeonted  fay  a  civilian  lawyer  at  my  atm  eagwwwa 

b.  The  ri|ht  to  be  tried  by  a  ^>ecial  oourt-martial  wnpoeed  of  at  least  three 
officers  as  membm  or,  at  my  request,  at  least  one-third  of  tiie  court  members  would  be 
enlisted  personneL  If  tried  by  a  oourt-martial  with  members,  two-lhirdB  of  the  members, 
voting  by  secret  vrritten  ballot,  would  have  to  agree  in  any  finding  of  guilty,  and  two-thirds 
of  the  members  would  also  have  to  agree  on  any  sentence  to  be  inqwaed  should  I  be  found 
guilty. 

c.  The  right  to  requert  trial  by  a  military  judge  ahme.  If  tried  by  a  military  judge 
alone^  the  military  judge  alone  erould  detmrmine  ny  guih  or  innocence  and,  if  found  guilty, 
he  aim  would  determine  the  sentence. 

6.  I  understand  that  the  mazimttmpunuhnMntwfaidi  can  be  imposed  at  a  special  court- 

martial  for  the  offmeeCs)  preeently  charged  against  me  is: 

diadiarge  from  the  naval  service  with  a  bad-conduct  diadiarge 
(delete  if  inappropriate); 

confinement  for _ months; 

forfeiture  of  2/3  pay  per  numth  for _ rntmths; 

reduction  to  the  lowest  enlisted  pay  grade  (E-1). 

Knowing  and  understanding  nty  ri|^ts  as  set  forth  above,  I  (do)  (do  not)  deaire  to  consult 
witti  munad  before  «i*rfding  whether  to  accept  trial  by  summary  court-martiaL 

Knowing  understanding  my  riihte  as  set  forth  above  (and  having  first  consulted  with 
counsel),  I  hereliy  (consent)  (object)  to  trial  by  summary  court-martial. 


Signature  of  accused  and  date 


ffignature  of  witness  and  date 
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D.  Final  pretrial  prq?aratiQn 

1.  Oftthgr  dafenae  gvid«»ii«».  At  the  ooncluaion  of  the  pretrial 
interview,  the  summary  court-martial  officer  should  determine  whether  the  accused 
has  decided  to  accept  or  refuse  trial  by  summary  court-martial.  If  more  time  is 
required  for  the  accused  to  decide,  it  should  be  provided.  The  summary  court-martial 
officer  should  obtain  firom  the  accused  the  names  of  any  witnesses  or  the  description 
of  other  evidence  which  the  accused  wishes  presented  at  the  trial  if  the  case  is  to 
proceed.  He  should  also  arrange  for  a  time  and  place  to  hold  the  qpen  sessions  of  the 
trial.  These  arrangements  should  be  made  throu|^  the  l^[al  officer,  and  the 
summary  court-martial  officer  should  insure  that  the  accused  and  all  witnesses  are 
notified  of  the  time  and  place  of  the  first  meeting. 

An  orderly  trial  procedure  should  be  planned  to  include  a 
chronological  presentation  of  the  facts.  Appendix  9,  MCM,  1984,  is  a  summary  court- 
martial  trial  guide.  It  should  be  followed  closely  and  precisely  by  the  summary 
court-martial  officer  during  the  hearing.  The  admissibility  and  authenticity  of  all 
known  evidentiary  matters  should  be  determined  and  numbers  assigned  all  exhibits 
to  be  offered  at  trial.  These  exhibits,  when  received  at  trial,  should  be  marked 
"received  in  evidence”  and  numbered  (prosecution  exhibits)  or  lettered  (defense 
exhibits).  The  evidence  reviewed  should  include  not  only  that  contained  in  the  file 
as  originally  received,  but  also  any  other  relevant  evidence  discovered  by  other 
means.  The  summary  court-martial  officer  has  the  duty  of  insuring  that  all  relevant 
and  competent  evidence  in  the  case,  both  for  and  against  the  accused,  is  presented. 
It  is  the  responsibility  of  the  summary  court-martial  officer  to  insure  that  only  legal 
and  competent  evidence  is  received  and  considered  at  the  trial.  Only  legal  and 
competent  evidence  received  in  the  preseime  of  the  accused  at  trial  can  be  considered 
in  determining  the  guilt  or  innocence  of  the  accused.  The  Military  Rules  of  Evidence 
apply  to  the  summary  court-martial  and  must  be  followed.  If  a  question  regarding 
a^issibility  of  evidence  arises,  the  summary  court-martial  officer  may  seek 
assistance  fiiirm  the  NLSO  or  Law  Center  in  resolving  the  issue. 

2.  Subpoena  of  witnesses.  The  summary  court-martial  is  authorized  ly 
Artide  46,  UCMJ,  and  RC.M.'s  703(eK2)(C)  and  1301(f)  to  issue  subpoenas  to  conqpel 
the  appearance  at  trial  of  dvilian  witnesses.  In  such  a  case,  the  summary  court- 
martial  officer  will  follow  the  same  procedure  detailed  for  a  spedal  or  genmral  court- 
martial  trial  counsel  in  R.C.M.  703(c)  and  JAGMAN,  i  0146.  ^pendix  7  of  the 
Manual  for  Courts-Martial.  1984.  contains  an  illustration  of  a  oonq>leted  subpoena 
while  JAGMAN,  i  0146  details  procedures  for  payment  of  witness  fees. 
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POST-TRIAL  RESPONSIBILITIES  OP  THE  SUMBIABY  COURT-MARTIAL 

After  the  summary  court-martial  officer  has  deliberated  and  announced 
findings  and,  where  appropriate,  sentmice,  he  thmi  must  fulfill  cmiain  post-trial 
duties.  The  nature  and  extent  of  these  port-trial  responsibilities  dqpend  upon 
whether  the  accused  was  found  guilty  or  innocent  of  the  offenses  charged. 

A.  Aggfiiwd  acquitted  on  all  diarpea.  In  cases  in  which  the  accused  has 
been  found  not  guilty  as  to  aU  charges  and  specifications,  the  summary  court-martial 
must' 


1.  Announce  the  findings  to  the  accused  in  open  session  [R.C.M. 
1304(b)(2)(F)(i)l; 

2.  inform  the  convening  authority  as  soon  as  practicable  of  the 
findings  [R.C.M.  1304(b)(2)(F)(v)]; 

3.  prepare  the  record  of  trial  in  accordance  with  R.C.M.  1305,  using 
the  record  of  trial  form  in  i^pendix  15,  MCM,  1984; 

4.  cause  one  copy  of  the  record  of  trial  to  be  served  upon  the  accused 
[RC.M.  1305(e)(1)],  and  secure  the  accused's  receipt;  and 

5.  forward  the  original  and  one  copy  of  the  record  of  trial  to  the 
convening  authority  for  his  action  [RC.M.  1305(e)(2)]. 

B.  Accused  convicted  on  some  or  all  of  the  charges.  In  cases  in  which  the 
accused  has  been  found  guilty  of  one  or  more  of  the  charges  and  specifications,  the 
summaiy  court-martial  must' 

1.  Announce  the  findings  and  sentence  to  the  accused  in  open  session 
[RC.M.  1304(b)(2)(F)(i)  and  (ii)]; 

2.  advise  the  accused  of  the  appellate  ri^ts  under  RC.M.  1306; 

3.  if  the  sentence  includes  confinement,  inform  the  accused  of  his 
ri|^t  to  ^pply  to  the  convening  authority  far  deferment  of  confinement  [RC.M. 
1304(b)(2)(F)(iii)]; 


4.  inform  the  convening  authority  of  the  results  of  trial  as  soon  as 
practicable  such  information  should  incite  the  findings,  sentmice,  recommendations 
fer  suqiensitm  of  the  smitence  and  any  deferment  recjuest  [RC.M.  1304(b)(2)(F)(v)]; 
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5.  prepare  the  record  of  trial  in  accordance  witii  R.C.M.  1305,  uring 
the  form  in  appendix  15,  MOd,  1984; 

6.  cauae  one  copy  of  the  reotnrd  of  trial  to  be  served  iqpon  the  accused 
[R.C.M.  1305(e)(1)],  and  secure  the  accused's  receipt;  and 

7.  forward  the  original  and  one  copy  of  the  record  of  trial  to  the 
convening  authority  for  action  [RC.M.  1305(e)(2)]. 

A  sample  of  Record  of  Trial  By  Summary  Court-Martial  is  included  at  page 
8-17/18. 
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P  RECORD  OF  TRIAL  BY  SUMMARY  COURT-MARTIAL  | 

la.  NAME  OF  ACCUSED  {Lett. 

SMITH,  John  J. 

b.  GRADE 

OR  RANK 

SN,  USN 

C.  UNIT  OR  ORGANIZATION  OF  ACCUSED 

USS  OLDSHIP  (DD  111) 

d.  5SN 

123-45-6789 

2a.  NAME  OF  CONVENING  AUTHORITY  fLatt 
rtnt,  MJ) 

HIGH,  Hang  M. 

b.  RANK 

CDR,  USN 

e.  eosITlON 

Conmanding 

Officer 

a,  ORGANIZATION  OF  CONVENING  AUTHORITY 

USS  OLDSHIP  (K)  111) 

3a.  NAME  OF  SUMMARY  COURT  MARTIAL 
(if  SCM  wm$  MCUMr.  «o 

b.  RANK 

c.  UNIT  OR  ORGANIZATION  OF  SUMMARY  COURT-MARTIAL 

NEWf  Brand  S. 

LT,  USN 

OLDSHIP  (EO  111) 

1  (Check  appropriate  answer) 

YES 

NO 

At  a  preliminary  proceeding  hold  on  1  January 
accuafd  a  copy  of  the  charge  sheet. 


.  19  ^  ,  the  aummary  court-martial  gave  the 


S.  At  that  preliminary  proceeding  the  summary  court-martial  informed  the  accused  of  the  following: 


a.  The  fact  that  the  charge(s)  had  been  referred  to  a  summary  court-martial  for  trial  and  the  date  of  referral. 

X 

b.  The  identity  of  the  convening  authority. 

X 

c.  The  name{f)  of  the  accuserlK). 

X 

d.  The  general  nature  of  the  charge(t). 

X 

■ 

e.  The  accused's  right  to  object  to  trial  by  summary  court-martial. 

X 

f.  The  accused's  right  to  inspect  the  allied  papers  and  immediately  available  personnel  records. 

X 

g.  The  name*  of  the  witnesses  who  could  be  called  to  testify  and  any  documents  or  physical  evidence  which  the 
summary  court-martial  expected  to  introduce  into  evidence. 

X 

h.  The  accused's  right  to  cross-examine  witnesses  and  have  the  aummary  court-martial  croaa-eaamine  on  behalf  of  the 
accused. 

X 

i.  The  accused's  right  to  call  witnesses  and  produce  evidence  with  the  aaaittance  of  the  summary  court-martial  if 
necessary. 

X 

j.  That  during  the  trial  the  summary  court-martial  would  not  consider  any  matters,  including  statements  previously 
made  by  the  accused  to  the  summary  court-martial,  unless  admitted  in  accordance  with  the  Military  Rules  of 

Evidence. 

X 

k.  The  accused's  right  to  testify  on  the  merits  or  to  remain  silent,  with  the  assurance  that  no  adverm  inference  would 
be  drawn  by  the  summary  court-martial  from  such  silence. 

X 

1.  If  any  findinp  of  guilty  were  announced,  the  accuaed'a  right  to  remain  silent,  to  make  an  unsworn  statement,  oral 
or  written  or  both,  and  to  testify  and  to  introduce  evidence  in  extenuation  or  mitigation. 

X 

m.  The  maximum  sentence  which  could  be  adjudged  if  the  accuased  was  found  guilty  of  the  ofTenaefa)  alleged. 

X 

n.  The  accused's  right  to  plead  guilty  or  not  guilty. 

X 

6 

At  the  trial  proceedine  held  on  14  January  19  CY  ^  the  aceiiand,  after  being  given  a  reaannaMMftfA,^ 

decide,  □  did  S  did  not  object  to  trial  by  aummary  court-martial. 

(Note:  The  SCM  may  oak  the  oecueed  to  initial  thia  antn  m,  ,ha  Hmma  aUaHnm  la  nmada  1 

(Initial) 

7a. 

The  accused  O  was  QS  was  not  represented  by  counsel,  f/f  RiesMiued  uw  represeuNd  ky  cownMl,  comptete  b,  c,  end  rf  balow.; 

b  NAME  OF  COUNSEL  rr.asl.  .Wfi  a.  HANK  (If  any) 

_  N/A  N/A 

a.  counsel  qualifications 

- -  - 

qqFONM 
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i.  Th*  accu*«l  wi*  arraigned  on  the  attached  charge(i)  and  apecirication(a).  The  acenacdla  pieaa  and  the  rindingi  reached  are  ahown  below: 


CHAAGCCS)  ANOSfECtFlCATlONfS) 


riNOiNGS  (t$%etu4ing  mny  suMituUotut 


Charge  I : 

GUlJLty 

Specification  1:  1 

Guilty 

Specification  2: 

Not  Guilty 

Charge  II: 

Not  Guilty 

Specification  1: 

Not  Guilty 

Specification  2: 

Not  Guilty 

Guilty 
Guilty 
Not  Guilty 

Guilty 

Guilty/  except  for  the  figure 
"$74.00"/  substituting  therefor 
the  figure  "$25-00".  Of  the 
excepted  figure/  not  guilty.  Of 
the  substituted  figure/  guilty. 
Not  Guilty 


t.  The  following  aentencewaa  adjudged.  confined  for  15  days;  to  forfeit  $150.00  pay  per 

month  for  the  period  of  1  month;  and  to  be  reduced  to  the  grade  of  paygrade  E-1. 


11.  The  accuaed  waa  adelwd  of  the  right  to  aubnut  written  mattera  to  the 
convening  authority,  induding  a  laqueat  for  clamcncy,  and  of  the  right  to 
raqiiad  rariaw  by  the  Judge  Advocate  Oenetai. 

vu  □  NO 


Migmmtmn  of  Sttmmttrr  Cottrl‘Msrhml 


13.  ACTION  iV  CONVtNfNG  AUTHONITV 


Approved  euid  ordered  executed.  The  Navy  Brig/  Naval  Education  and 
Training  Center/  Newport/  Rhode  Island/  is  designated  the  place  of  confinement. 

The  record  of  trial  is  forwarded  to  the  Staff  Judge  Advocate/  Conmander/ 
Naval  Education  and  Training  Center/  Newport/  Rhode  Island/  for  review  under 
Article  64(a)/  UCMJ. 


or  Cofivonlof  Ayt/ionty 


0f  CooMofiif  4Mworlly 


S4§mti0ft  of  Cdjfiiooioff  Aoifionry 
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NOTES  (continued) 


CHAPTERS 


THE  SPECIAL  COURT-MARTIAL 


INTRODUCTION 

The  special  court-martial  is  the  intermediate  level  court-martial  created 
the  Uniform  Code  of  Military  Justice.  The  maximum  penalties  which  an  accused  may 
receive  at  a  special  court-martial  are  generally  greater  than  those  of  a  summary 
coiurt-martial,  but  less  than  those  of  a  general  court-martial.  The  rights  of  an 
accused  at  a  special  coiurt-martial  are  also  generally  greater  than  the  ri^ts  at  a 
siunmaiy  court-martial,  but  less  than  the  rights  at  a  general  court-martial. 
Basically,  the  special  court-martial  is  a  coiurt  consisting  of  at  least  three  members, 
trial  and  defense  counsel,  and  a  judge.  The  maximum  imposable  punishment  extends 
to  a  bad-conduct  discharge,  six  months  confinement,  forfeiture  of  2/3  pay  per  month 
for  six  months,  and  reduction  to  paygrade  E-1.  This  chapter  will  discuss  in  some 
detail  the  special  court-martial  and  the  mechanics  of  its  operation. 


CREATION  OF  THE  SPECIAL  COURT-MARTIAL 

A.  Authority  to  convene.  Article  23,  UCMJ,  and  JAGMAN,  §  0120b 
prescribe  who  has  the  power  to  convene  (create)  a  special  court-martial.  The  power 
to  convene  special  courts-martial  is  nondelegable  and,  in  no  event,  can  a  subordinate 
exercise  such  authority.  When  Captain  Jones  is  on  leave  from  his  ship,  his  authority 
to  convene  special  courts-martial  devolves  upon  his  temporary  successor-in- 
command  (usually  the  executive  officer)  who,  in  the  eyes  of  the  law,  becomes  the 
commanding  officer.  Thus,  signature  titlra  such  as  "Acting  Commanding  Officer"  and 
"Executive  Officer"  should  be  avoided  on  legal  documents  regardless  of  the  validity 
of  such  titles  on  other  administrative  correspondence. 

The  commander  of  a  unit  embarked  on  a  naval  vessel,  who  is 
authorized  to  convene  special  courts-martial,  should  refrain  from  exercising  such 
authority  and  defer  instead  to  the  desires  of  the  ship's  commander.  JAGMAN, 
$  0122b. 

B.  Mechanies  of  convening.  Before  any  case  can  be  brought  before  a  qiecial 
court-martial,  such  a  court-martial  must  have  been  convened.  The  Eqpedal  court- 
martial  is  created  by  the  written  orders  of  the  convening  authority  (CA)  which  also 
details  the  members. 
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R.C.M.  504  and  JAGMAN,  i  0133  contain  guidance  for  the  prqnration 
of  the  convening  order.  Basically,  the  order  should  be  under  the  command  letterhead, 
be  dated  and  serialized,  and  be  signed  personally  fay  the  CA.  Tlie  order  should 
Bpedfy  the  names  and  ranks  of  all  members  detailed  to  smrve  on  the  court  When  a 
premier  convening  order  is  executed,  a  special  anurt-martial  is  created  and  remains 
in  existence  until  dissolved.  A  sanq;>le  convening  order  is  set  forth  at  page  9-8, 
below. 


C.  Amendment  of  convening  ordars 

1.  General  rules.  Changes  in  personnel  detailed  to  the  court  should 
be  accomplished  fay  written  amendment  to  the  order  whidi  originally  assigned  such 
personnel.  If  there  is  insufficient  time  to  draft  a  written  change,  an  oral  amendmmit 
may  be  made  and  later  confirmed  in  writing. 

An  amendment  to  a  convening  order  is  drafted  using  the  same 
format  as  the  original  convening  order.  It  need  only  describe  any  change  to  be  made 
in  court  membership.  The  amendment  is  seriali^  in  the  same  manner  as  the 
original  convening  order,  but  additional  letters  or  numbmrs  are  used  to  identify  the 
amendment  as  a  separate  order.  Thus,  convening  order  serial  1-CY  could  be 
amended  fcy  serial  1-CYA,  1-CYB,  or  lA-CY,  IB-CY,  or  any  other  combination  of 
letters  and  numbers.  Tliese  serializations  aie  important  and  must  be  carefully 
organized.  A  sample  amendment  to  a  convening  order  which  changes  the  identity  of 
a  member  is  set  forth  at  page  9-9. 

2.  Change  of  members 

a.  Before  assembly.  Prior  to  assembly  of  the  court,  the  CA 
may  change  the  members  of  the  court  without  showing  cause.  RCJlf.  505  (cKl).  In 
addition,  the  CA  may  delegate  this  authorify  to  micuse  members  before  assembly  to 
his/her  staff  judge  advocate,  l^[al  officer,  or  other  principal  assistant.  No  more  than 
one-third  of  the  total  number  of  members  detailed  fay  the  CA  may  be  excused  fay  the 
CA's  del^ate  in  any  one  court-martial. 

b.  After  assembly.  After  assembly  of  the  court,  the  CA's 
delegate  may  no  k)nger  excuse  members.  Furthermore,  the  CA  may  not  excuse  any 
member  except  for  "good  cause."  RC.M.  505(c)(2)(AKi).  "Good  cause"  denotes  a 
critical  situation  such  as  illness,  emergency  leave,  combat  ezigmeiee,  etc.  In  the  case 
ci  cdtanges  after  court  assembly,  the  CA  must  submit  to  the  court  for  induskm  in  the 
record  of  trial  a  detailed  statement  of  the  reasons  necessitating  the  diange  in 
members. 
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ooNsirrunoN  of  special  courts-biariial 

Aa  psevioudly  indicated,  thore  are  several  oonfigurations  of  special  oourts- 
maTtial,  depending  upon  either  the  desires  of  the  CA  or  the  desires  of  the  accused. 
The  "oonstitution”  of  the  court  refers  to  the  court's  composition — i.e.,  the  porsonnel 
involved. 

A.  Thrae  memhera.  One  type  of  qpedal  court-maxtial  consists  of  a 
minimum  of  three  members  and  counsel,  but  no  military  judge.  Sudi  a  epedal  court- 
martial  can  try  any  case  referred  to  it,  hut  cannot  aiyudge  a  sentence  (in  milisted 
cases)  in  excess  of  six  months  confinement,  farfeiture  of  two-thirds  pay  per  montii 
for  six  months,  and  reduction  to  pasrgrade  E-1.  In  other  words,  in  ordinary 
drcumstaimes,  a  punitive  discharge  may  ik^  be  adjudged. 

B.  Military  ^dge  and  members.  This  type  of  special  court-martial  involves 
counsel,  at  least  three  members,  and  a  military  judge.  The  members'  role  is  similar 
to  that  of  a  civilian  jiuy.  Th^  determine  guilt  or  irmocence  and  impose  sentence. 
The  senior  member  is,  in  efiect,  the  jury  foreman  who  presides  during  deliberations. 
The  military  judge  functions  as  does  a  civilian  criminal  court  judge.  He  resolves  all 
legal  questions  that  arise  and  otherwise  directs  the  trial  proceedings.  This  form  of 
qpedal  court-martial  is  authorized  by  Article  19,  UC7MJ,  to  adjudge  a  punitive 
discharge  and  has  become  fairly  standard  in  the  naval  service. 

C.  Military  judge  onfy.  This  form  of  special  court-martial  is  not  created  by 
a  convmiing  order,  but  by  the  accused's  exercise  of  a  statutory  rig^t  Article  16, 
UCMJ,  gives  the  accused  the  rig^t  to  request  orally  on  the  record  or  in  writing  a  trial 
by  military  judge  alone — i.e.,  without  members.  Before  choosing  to  be  tried  ly 
military  judge  alone,  an  accus^  is  entitled  to  know  the  identity  of  the  judg^  who  will 
sit  on  his  case.  The  trial  counsel  (prosecutor)  may  argue  against  the  request  when 
it  is  presented  to  the  military  judge.  The  judge  rules  on  the  request  and,  if  the 
request  is  granted,  he  discharges  the  court  members  for  the  duration  of  that  case 
only.  A  court-rrrartial  so  configured  is  authorized  to  impose  a  sentence  extending  to 
a  punitive  disdiarge. 


QUAUFlCA'nONS  OF  MEMBERS 

A.  rntnmiiMrionad  nfficera.  The  members  of  a  special  court-martial  must, 
as  a  general  rule,  be  corrunissioned  In  tlm  cases  where  the  accused  is  an 

enlisted  servkmnembmr,  nonoorrunissimied  warrant  officers  are  eligible  to  be  court 
membCTS.  The  Discussion  fidlowirigRC.M.5<^aKl)  indicates  that  rmrriember  rtf  the 
oourt  should  be  jumor  in  grade  to  the  accused  if  it  can  be  avoided.  Members  ot  an 
armed  force  oUict  than  that  of  the  accused  be  utilized,  but  at  least  a  rruqority 
of  the  members  riioukl  be  of  the  sarrw  armed  force  as  the  accused. 
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B.  wiiwnW*  Aitide  25(c),  UdfJ,  givea  an  enlisted  aocuaed  a 
to  be  tried  fay  a  court  oonsiating  td  at  least  mie-tiiurd  wnliatoH  members.  Hie 

accuaeddeeiring enlisted  memberahqinmateubmitaperaonaHy  signed  request  brfore 
the  amduskm  ^  any  Article  S9(a),  UdfJ,  aeasum  (pretrial  hearing),  or  b^rare  the 
aaaanbly<rf’ the  court  at  trial,  OTmidke  the  request  ondlymi  the  recnd.  Onlyenlistod 
persons  who  are  not  ci  the  same  unit  as  the  accused  can  lawfiilly  be  assigned  to  the 
court  ("unit”  means  oonqiany,  squadrcm,  battery,  ship,  m  similar  sized  elements). 

If,  when  requested,  enlisted  members  cannot  be  deeded  to  the  court,  the 
CA  may  direct  the  (srigii^  court  to  proceed  with  triaL  Sudi  actions  diould  cmly  be 
taken  when  enlisted  aervioemembers  cannot  be  assigned  because  ot  extraordinary 
drcumstanoes.  In  such  a  case,  the  CA  must  fiirward  to  the  trial  counsel  ibr 
attachment  to  the  record  ct  trial  a  detailed  eaqilanatum  oi  the  extraordinary 
drcumstanoes  and  why  the  trial  must  proceed  without  milisted  members.  See  R.C.M. 
503(a)(2). 

C.  Selection  of  memhera.  The  CA  has  the  ultimate  legal  Teqwnsibility  to 
select  the  court  members,  whidi  cannot  be  delegated.  He  may  dioose  firom  lists  of 
members  suggested  by  sulxnrdinates,  but  the  final  decision  must  be  his.  Artide 
25(d)2,  UCMJ,  indicates  that  a  CA  shall  aiqxiint  as  members  thoee  personnel  who, 
in  his  judgment,  are  best  qualified  by  reaacm  of  age,  education,  training;  eiqierienoe, 
length  of  smvice,  and  judicial  temporament.  These  factors,  of  course,  vary  with 
individuals  and  do  not  necessarily  depend  cm  the  grade  oi  the  particular  person.  No 
person  in  arrest  or  omfinement  is  eligible  to  be  a  court  member.  Similarly,  no  person 
who  is  an  accuser,  witness  for  the  {sroeecution,  or  has  acted  as  investigating  officer 
or  counsel  in  a  given  case  is  eligiUe  to  serve  as  a  member  for  that  case. 


QUALIFICATIONS  OF  THE  BOLITAKY  JUDGE 

Article  28(b),  UCMJ,  indicates  that  the  military  judge  of  a  qpedal  court- 
martial  must  be  a  commisskmed  (^Bcer,  a  member  oi  the  bar  the  hi^ieet  court  oi 
any  state  or  the  bar  oi  a  Federal  court,  and  certified  by  the  Judge  Advocate  General 
(of  the  aroMd  force  of  which  he  is  a  member)  as  qualified  to  be  a  military  judge.  A 
military  judge  qualified  to  act  on  general  court-martial  cases  (Artide  26(c),  UCMJ) 
can  also  act  in  epedal  court-martial  cases.  Soe  R.C  Jd.  5()2(c). 


mPBOPEB  CONSTITUTION  OFTHE  OOUKT 

Baquisite  to  the  power  of  a  court-martial  to  tiy  a  case  are  jiurisdktkm  over  tiM 
affense,  jurisdiction  over  the  defimdant,  proper  convening,  and  proper  constitution. 
A  defidenqr  in  any  of  these  lequiaitoe  rendw  the  court  powerless  to  a^NHcate  a 
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caae  lawfully.  The  rules  relating  to  oHistitution  of  the  court  must  therefore  be 
scrupulously  observed. 


QUALIFICATIONS  OF  COUNSEL 

Articles  19  and  38,  UCMJ,  describe  the  accused's  ri^t  to  counsd  at  special 
court-martial.  RC.M.  506  discuiwee  the  subject  in  detail.  Artide  27,  UCMJ,  sets 
forth  Uie  qualifications  for  counsel. 

A.  Trial  onM««gl.  The  trial  counsel  in  militaiy  criminal  law  serves  as  the 
prosecutor.  Far  a  qpecial  court-martial,  the  trial  counad  need  mily  be  a 
commissioned  officer. 


B.  Defense  coimael.  There  are  variems  types  of  defense  counsel  in  military 
practice.  The  detailed  defense  counsel  is  the  defense  counsel  initially  assigned  to  the 
case.  Individual  counsel  is  a  oninsel  requested  by  the  accused  and  can  be  a  civilian 
or  military  lawyer. 

1.  Detailed  defense  oounael 

a.  Artide  27(c),  UCMJ,  describes  tlm  qualifications  for  detailed 
counsel  at  qiedal  courts-martial.  An  artide  27(b)  defense  counsel  must  be  detailed 
at  no  cost  to  the  accused  unless,  due  to  military  exigencies  or  physical  conditions,  one 
caimot  be  obtained. 


b.  RC.M.  502(d)(1)  eaqMuids  the  protection  given  to  accused 
by  artide  27(c)  in  that  it  requires  artide  27(b)  counsel  as  detailed  defense  counsel  in 
special  courts-martial. 


2.  Individual  owinsal-  The  term  "individual  oounsel"  is  used  to  refer 
to  a  oounsel  qpedfically  requested  by  an  accused.  Sudi  oounsel  may  be  military  or 
dvilian. 

a.  Civilian  cnmnael.  At  any  qiedal  oourt-martial,  the  accused 
has  the  ri|^t  to  be  represented  by  dvilian  oounsel  provided  by  him/her  at  hia/her  own 
cxpeiMe.  Where  sui^  oounael  is  retained  by  the  accused,  detailed  oounsdi  remains 
to  aadst  the  individual  counsel  unless  expressly  excused  by  the  accused.  Theaocused 
is  oititled  to  a  reaamiable  dday  before  trial  for  the  purpose  of  obtaining  and 
consulting  dvilian  individual  oouiuel. 


b. 


Individual  military  cmuiael  I 


(1)  AvanaMiity  At  a  qwdal  oourt-maiiial,  ths  aocuaed 
Imbi  the  rij^t  to  be  represented  by  a  militaiy  oounsd  of  his  own  choice  at  no  coat  to 
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the  aocuaed  ifaudi  ootinael  is  "reasonably  available."  JA6MAN,  S  0132  provides  that 
a  Navy  or  Marine  Corps  military  counsel  is  "reasonably  available"  to  represent  an 
accused  if  the  requested  counsel: 

(a)  Is  assigned  to  an  activity  within  the  same 
Navy-Marine  Coips  trial  judidaiy  circuit,  or  within  100  miles  of  where  the  trial  will 
be  held;  and 


G>)  is  one  of  the  fidkwing  persons:  a  flag  or 
general  officer,  a  trial  or  flq>pellate  military  judge;  a  trial  counsel;  an  iq>pellate 
defense  or  government  counsel;  a  principal  legal  advisOT  to  a  command;  an  instructor 
or  student  at  a  military  or  civilian  school;  a  commanding  officer,  executive  officer,  or 
officer  in  charge;  <»*  a  member  of  the  staff  of  certain  hifi^-level  DoD  and  Navy 
organizations. 


These  criteria  are  relaxed  in  situations  where  the  accused 
has  formed  an  attom^-dient  relationship  with  a  particular  counsel  prior  to  any 
request  for  such  ooimsel  to  serve  as  an  IMC. 

(2)  Procedure.  Requests  for  an  IMC  shall  be  made  by  the 
accused  throuj^  the  trial  counsel  to  the  CA.  If  the  requested  person  is  among  ^ose 
not  reasonably  available  imder  paragraph  (2)(a),  above,  the  CA  shall  deny  the 
request,  unless  the  accused  asserts  that  there  is  an  existing  attomey-dient 
relatmn^p.  If  the  accused's  request  makes  such  a  daim,  or  if  the  person  is  not 
among  those  so  listed  as  not  reasonably  aimilable,  the  CA  shall  forward  the  request 
to  the  commanding  officer  of  the  requested  person.  That  authority  then  makes  an 
administrative  determination  whetliCT  his  submdinate  is  reasonably  available,  after 
first  assessing  the  impact  upon  his^er  commai^  should  the  requested  counsel  be 
made  available.  In  so  doing,  the  commanding  officer  may  consider  such  factors  as  the 
following: 


(a)  The  ability  of  other  counsel  to  assume  the 
workkMul  of  the  requested  counsel  during  his/her  absence; 

(b)  the  nature  and  complexity  of  the  diarges  or 
legal  issues  involved  in  the  case  and  any  spedal  qualifications  posseiraed  by  the 
requested  oounsd;  and 


(c)  the  e3q)erienoe  level  and  qualifications  of 

detailed  defense  counsel. 

If  the  commanding  otRoa  of  the  requested  counsel  concludes  that  his 
siibordiBate  is  unanraOBlde,  his  rationale  must  be  set  down  in  writing  and  provided 
to  the  CA  and  tiie  accused.  This  determinatkm  is  a  matter  within  the  discretkm 
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that  oommanding  office,  althou^  the  acoised  may  appeal  an  adverse  deciskin  to  the 
immediate  superior  of  the  decisionmaker. 

3.  No  defense  nmunael.  R.CJd.  506(d)  recognizes  the  ri^^t  of  the 
defendant  to  represent  hunself  at  a  q>ecial  court-martial  without  assistance  of 
counsel. 
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DEPARTMENT  OF  THE  NAVY 
NAVAL  EDUCATION  AND  TRAINING  CENTER 
Newport,  Rlmde  Island  02841-5030 


23  AuglOCY 


SPECIAL  COURT-MARTIAL  CONVENING  ORDER  4-CY 

A  special  court-martial  is  convened  with  the  following  members  and  shall  meet 
at  Naval  Education  and  Training  Center,  Newport,  Rhode  Island,  unless  otherwise 
directed: 


Lieutenant  Lance  Q.  Lawrence,  U.S.  Navy; 

Lieutenant  Junior  Grade  Edward  Sherman,  U.S.  Navy; 
Lieutenant  Junior  Grade  Calvin  N.  Murray,  U.S.  Naval  Reserve; 
Ensign  Miles  T.  Kennedy,  U.S.  Naval  Reserve; 

Chief  Boatswain  W3  Samuel  F.  Prescott,  U.S.  Navy. 


Is/ 

ABLE  B.  SEEWEED 
Captain,  U.  S.  Navy 
Commander,  Naval  Education  and 
Training  Center 
Newport,  Rhode  Island 
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DEPARTMENT  OF  THE  NAVY 
NAVAL  EDUCATION  AND  TRAINING  CENTER 
Newport,  Rhode  Island  02841-*60d0 


25  AugCY 


SPECIAL  COURT-MARTIAL  AMENDING  ORDER  4A>CY 

Ccnninander  Roy  Beane,  U.S.  Navy,  is  detailed  aa  a  member  of  the  special 
court-martial  convened  fay  order  4-CY  t^  command,  dated  23  Aug  19CY,  vice 
lieutenant  Laime  Q.  Lawrence,  U.S.  Navy,  relieved. 


laj 

ABLE  B.  SEEWEED 
Ciq>tain,  U.  S.  Navy 
Commander,  Naval  Education  and 
Training  Center 
Newport,  Rhode  Island 
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SPECIAL  COURT-MARTIAL  REFERRAL 

A.  Introduction-  The  process  of  referring  a  given  case  to  trial  fay  spet^ 
court-martial  is  essentially  the  same  as  that  for  referral  to  a  sununaxy  court-martial. 
Thus,  the  principles  that  sq;>ply  to  the  preliminary  inquiry,  preferral  of  charges, 
informing  the  accused,  and  receipt  of  sworn  charges  also  iq>p]y  to  the  special  court- 
martial.  As  far  as  the  referral  process  is  concerned,  the  only  essential  difference 
between  the  referral  of  a  summary  and  a  special  court-martial  is  the  information 
contained  in  block  14  on  page  2  of  the  charge  sheet. 

B.  Referral  to  trial.  If,  after  reviewing  the  iq>plicable  evidence,  the  CA 
determines  that  trial  ^  special  court-martial  is  warranted,  he  must  then  execute 
Section  V  of  the  charge  sheet  in  the  pr(q>«r  nuomer.  In  addition  to  the  command  data 
entered  on  the  appropriate  lines  of  block  14,  the  CA  must  indicate  the  type  of  court- 
martial  to  which  the  case  is  being  referred,  the  particular  necessary  special  court- 
martial  to  which  the  case  is  assigned,  and  any  special  instructions.  Block  14  must 
then  be  personally  signed  by  the  CA  or  by  his  personal  order  reflecting  the  signer's 
authority.  It  mig^t  serve  well  to  recall  that  a  dear  and  concise  serial  q^tem  is 
essential  to  propm*  referral.  The  referral  should  identify  a  particular  court  to  hear 
the  case;  that  is,  it  should  relate  to  a  specific  convening  order.  Care  must  always  be 
taken  in  preparing  convening  orders  and  referral  blocks  to  avoid  confusion  and  legal 
complications  at  trial. 

NOTE:  A  completed  sample  charge  sheet  spears  at  the  end  of  this  chapter. 

C.  Withdrawal  of  charges.  Withdrawal  of  charges  is  a  process  by  which  the 
CA  takes  firom  a  court-martial  a  case  previously  referred  to  it  for  trial.  The  CA 
cannot  withdraw  charges  firom  one  court  and  re-refer  them  to  another  without  proper 
reasons.  These  reasons  must  be  articulated  in  writing  hy  the  CA  and  this  writing 
induded  in  the  record  of  trial  when  the  case  is  tried  by  the  second  court.  The  CA 
may  withdraw  charges  for  the  purpose  of  dismissing  them  for  any  reason  deemed 
suffident  to  him.  Mechanically,  the  withdrawal  is  accomplished  by  drawing  a 
diagonal  line  across  the  referral  block  on  page  2  of  the  charge  sheet  and  having  the 
CA  initial  the  line-out.  It  is  also  advisable  to  write  "withdrawn"  across  the 
endorsement  and  date  the  action. 

1.  Diaestahlishment  of  the  court.  Perhaps  the  most  firequently 
occurring  withdrawal  inoblem  is  presented  when  the  CA  wants  to  disestablish  the 
court  and  create  another  to  take  its  place.  This  usually  happens  when  several 
members  have  been  transferred,  or  the  particular  court  has  been  in  existence  for  a 
long  time,  and  the  CA  wants  to  relieve  the  court.  Such  grounds  are  valid  and 
constitute  a  "proper  reastm."  Ifevidence  shows  that  a  change  has  been  made  because 
the  CA  WM  d^leased  with  the  Imiiency  of  the  sentence  or  the  number  of  acquittals, 
then  the  witiidrawid  would  not  be  lawfiil.  Whenever  a  new  court  relieves  an  okl  one. 
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a  laroblein  is  created  with  respect  to  the  cases  previously  referred  to  the  old  court 
(whidi  is  disestablished)  and  now  being  referred  to  the  new  court.  Remember,  only 
the  court  to  which  a  case  is  specifically  referred  can  try  it.  The  CA  can  withdraw 
each  case  firom  the  old  court  (by  linit^  out  the  referral  block)  and  then  re-refer  the 
case  to  the  new  court.  This  is  accomplished  by  executing  a  new  block  14  referral  on 
the  charge  slttet,  indicating  therein  the  seriM  number  ai^  date  of  the  convening 
order  which  ig)pointed  the  new  court  The  new  referral  is  taped  along  the  top  edge 
over  the  old  lined-out  referral  to  allow  inspection  of  both  referrals. 

2.  rhflfiye  of  court  —  no  diaagfaihliahmAnt  Sometimes  a  CA  may 
have  good  cause  for  withdrawing  a  case  firom  a  court  that  he  does  not  intend  to 
disestablish.  For  instance,  one  of  several  court  panels  may  be  backlogged  and  the  CA 
may  vdsh  to  redistribute  the  pending  cases.  This  action  is  accomplished  by  lining  out 
and  initialing  the  old  referral  block  on  the  diarge  sheet  and  executing  a  new  block 
14  re-referring  the  case  to  a  new  court.  The  new  block  14  is  taped  on  one  edge  over 
the  old  one  to  allow  inspection  of  both  referrals. 

D.  Amendment  of  charges.  In  some  instances,  an  amendment  to  a 
specification  will  necessitate  further  administrative  action  with  respect  to  the  charge 
sheet.  Minor  dumges  in  form  or  correction  of  typographical  errors  normally  will 
require  no  more  administrative  action  than  lining  out  and  initialing  the  erroneous 
data  and  substituting  the  correct  data.  If,  on  the  other  hand,  the  contemplated 
change  involves  any  new  person,  offense,  or  matter  not  fairly  included  in  the  charges 
as  originally  preferred,  the  amended  specification  must  go  throu^  the  preferral- 
referral  process  or  the  accused  can  exercise  his  rig^t  to  object  to  trial  on  unsworn 
charges. 

E.  Avoiding  statute  of  limitations  problems.  Article  43,  UCMJ,  provides 
that  most  offenses  must  have  sworn  charges  formally  receipted  for  within  five  years 
after  the  date  of  the  offense  in  order  to  preserve  the  government's  ability  to  prosecute 
the  crime(s).  The  formal  receipt  of  diarges  tolls  the  running  of  the  statute  of 
limitations.  Murder,  mutiny,  aiding  the  enemy,  and  desertion  in  time  of  war 
(including  the  conflicts  in  Korea  or  Vietnam)  may  be  tried  at  any  time.  There  is  no 
statute  of  limitations  as  to  those  crimes. 

F.  AddiUniml  chargea.  If  an  wxused  awaiting  trial  on  certain  charges 
cranmits  new  offenses,  or  other  previously  unknown  offenses  are  discovered,  an 
entirely  new  charge  sheet  should  be  prepared.  The  CA  should  state,  in  the  special 
instructkm  section  of  the  referral  block,  that  the  additional  diarges  will  be  tried 
together  with  the  diarges  originally  referred  to  the  court-martial. 

NOTE:  A  oonqileted  sanqile  charge  sheet  appears  at  the  end  of  this  diapter. 
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TRIAL  PROCEDURE 

A.  Introduction.  It  is  not  necessary  to  this  course  of  instruction  that  the 
reader  have  a  complete  understanding  of  the  many  and  complex  rules  and  procedures 
applicable  to  the  special  court-martial.  It  is  essential,  however,  that  the  reader  have 
a  general  appreciation  of  the  mechanics  of  the  trial.  Thou^  an  infinite  number  of 
variations  may  exist  in  any  particular  case,  the  following  procedure  is  generally 
followed  in  most  special  courts-martial. 

B.  Service  of  charges.  Article  35,  UCMJ,  states  that,  in  time  of  peace,  no 
person  can  be  brought  to  trial  in  any  special  court-martial  until  three  days  have 
elapsed  since  the  formal  service  of  charges  upon  that  person.  In  computing  the 
three-day  period,  neither  the  date  of  service  nor  the  date  of  trial  count.  Sundays  and 
holidays  do  count,  however,  in  computing  the  statutory  period.  Thus,  if  the  accused 
is  served  on  Wednesday,  one  must  wait  Thursday,  Friday,  and  Saturday  before 
compelling  trial.  Trial  in  the  foregoing  example  could  not  be  compelled  before  Sunday 
and,  as  a  practical  matter,  not  before  Monday.  The  date  of  service  of  charges  upon 
the  accused  is  demonstrated  by  a  certificate  in  block  15  at  the  bottom  of  page  2  of  the 
charge  sheet.  Trial  counsel  executes  this  certificate  when  he  presents  a  copy  of  the 
charge  sheet  to  the  accused  personaUy.  He  must  do  this  even  though  the  accused  has 
previously  been  informed  of  the  charges  against  him.  This  service  of  a  copy  of  the 
charge  sheet  may  also  be  accomplished  by  the  command  at  any  time  after  referral  as 
long  as  tlie  service  is  to  the  accused  personally.  Any  accused  can  lawfully  object  to 
participation  in  trial  proceedings  before  the  three-day  waiting  period  has  e3q)ired. 
The  accused  may,  however,  waive  the  three-day  period,  so  long  as  he  understands 
the  ri^t  and  volxmtarily  agrees  to  go  to  trial  earlier. 

C.  Pretrial  hearings.  Any  time  after  elapse  of  the  three-day  waiting  period, 
a  military  judge  may  hold  sessions  of  court  without  members  for  the  purpose  of 
litigating  motions,  objections,  and  other  matters  not  amounting  to  a  trial  of  the 
accused's  guilt  or  innocence.  The  accused  may  be  arraigned  and  his  pleas  taken  and 
determined  at  such  a  hearing.  Art.  39(a),  UCMJ;  JAGMAN,  §  0135.  At  such 
hearings,  the  judge,  trial  counsel,  defense  counsel,  accused,  and  reporter  will  be 
present.  Several  such  hearings  may  be  held  if  desired. 

D.  Preliminary  matters.  At  the  initial  pretrial  hearing,  the  first  order  of 
business  is  to  incorporate  into  the  record  those  documents  relating  to  the  convening 
of  the  court  and  referral  of  the  case  for  trial  and  to  administer  the  required  oaths. 
Thus  the  convening  order,  the  charge  sheet,  and  any  amendments  to  either  document 
become  matters  of  record  at  this  stage  of  the  proceedings.  In  addition,  an  accounting 
of  the  presence  or  absence  of  those  required  to  be  present  will  be  made.  This 
accounting  includes  all  persons  named  in  the  convening  order,  the  counsel,  the 
reporter,  and  the  military  judge.  Qualifications  of  all  personnel  are  also  diecked  for 
tiie  record. 
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E.  Tlift  arraipiment.  RC.M.  904  defines  arraignment  as  the  procedure 

(  involving  the  reading  of  the  charges  to  the  accused  and  asking  fisr  the  accused's  pleas. 

The  pleas  are  not  part  of  the  arraignment  Some  of  this  detail  will  be  acoomplLshed, 
in  practice,  before  the  accused  is  advised  to  make  his  motkms.  Nevertheless,  the 
arraignment  is  complete  when  the  accused  is  asked  to  entm*  his  pleas.  This  sti^  is 
an  important  one  in  the  trial  for,  if  the  accused  voluntarily  absents  himself  without 
authority  and  does  not  thereafter  appear  during  court  sessbns,  he  may  nevertheless 
be  tried  and,  if  the  evidence  warrants,  convicted.  The  arraignment  is  also  the  cut-off 
point  for  the  adding  of  additional  ciuu*ges  to  the  trial.  Alter  arraignment,  no  new 
charges  can  be  added  without  the  consent  of  the  accused. 

F.  Motions.  At  arraignment,  the  military  judge  will  advise  the  accused  that 
his  pleas  are  about  to  be  requested  and  that  if  he  desires  to  make  any  motions  he 
should  now  do  so.  Many  times  all  such  motions  (attacking  jurisdiction,  sufficien<y 
of  charges,  speedy  trial,  etc.)  will  have  been  litigated  at  a  previous  pretrial  hearing. 
Nevertheless,  the  accused  may  have  decided  to  make  additional  motions  and  must  be 
allowed  to  do  so.  K  there  are  motions,  they  will  be  litigated  at  this  time.  If  there  are 
no  motions,  the  trial  will  proceed  to  the  arraignment. 

G.  Pleas.  The  arraignment  is  the  process  of  asking  the  accused  to  plead  to 
charges  and  qsedfications.  The  responses  of  the  accused  to  each  specification  and 
charge  are  known  as  the  pleas.  The  recognized  pleas  in  military  practice  are  "guilty," 
"not  guilty,"  guilty  to  a  lesser  included  offense  and,  under  some  circumstances,  a 
condition^  plea  of  guilty.  Any  other  pleas — such  as  nolo  contendere — are  improper, 
and  the  military  judge  will  enter  a  plea  of  not  guilty  for  the  accused. 

1.  Not  guilty  pleas.  When  not  ^ilty  pleas  are  entered  by  the  court 
or  accused,  the  trial  will  proceed  to  the  presentation  of  evidence — first  by  the 
prosecutor  and  then  by  the  defense. 

2.  Guilty  pleas.  Where  guilty  pleas  are  entered  or  the  accused  pleads 
guilty  to  a  lesser  included  offense,  the  judge  must  determine  that  such  pleas  are 
made  knowingly  and  volimtarily  and  that  the  accused  understands  the  meaning  and 
effect  of  such  pleas.  The  accused  must  be  advised  of  the  maximum  sentence  that  can 
be  imposed  in  his  case;  that  a  plea  of  guilty  is  the  strongest  form  of  proof  known  to 
the  law;  that  by  pleading  guilty  the  accused  is  giving  up  the  ri£^t  to  a  trial  of  the 
facts,  the  ri^t  against  self-incrimination,  and  the  ri^t  to  confront  and  to  cross- 
examine  the  witness(es)  against  him/her.  In  addition,  the  court  must  e}q)lore  the 
facts  thorou^^ily  with  the  accused  to  obtain  fiium  the  accused  an  admission  of  guilt- 
in-fact  to  each  etement  of  the  offense  (or  offenses)  to  which  the  pleas  relate. 
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3.  Conditional  pleas.  With  the  approval  of  the  militaTyjudg^  and  the 
consent  of  the  trial  coimsel,  an  accused  may  enter  a  conditional  plea  of  guilty.  The 
main  purpose  of  such  a  conditional  plea  is  to  preserve  for  appellate  review  certain 
adverse  determinations  which  the  military  judge  may  make  against  the  accused 
regarding  pretrial  motions.  If  the  accused  prevails  on  appeal,  his/her  "conditional" 
plea  of  guilty  may  then  be  withdrawn. 

H.  Challenge  procedure.  Where  the  court  is  composed  of  members,  the  next 
stage  will  involve  a  determination  of  the  eligibility  of  court  members  to  participate 
in  the  trial.  Article  25(d)(2),  UCMJ,  and  R.C.M.  912  list  numerous  grounds  which, 
if  shown,  disqualify  a  court  member  from  participation  in  the  trial.  Mechanically, 
both  trial  and  defense  counsel  will  be  given  an  opportunity  to  (juestion  each  member 
to  see  if  a  ground  for  challenge  exists.  In  this  connection,  there  are  two  types  of 
challenges:  challenges  for  cause  and  pei^mptory  challenges.  A  challenge,  if 
sustained  by  the  judge  who  rules  upon  it,  excuses  the  challenged  member  from 
further  participation  in  the  trial.  Challenges  for  cause  are  those  challenges 
predicated  on  the  grounds  enunciated  in  Article  25(d)(2),  UCMJ,  and  R.C.M.  912. 
The  law  places  no  limit  on  the  number  of  challenges  for  cause  which  can  be  made  at 
trial.  A  peremptory  challenge  is  a  challenge  that  can  be  made  for  any  reason.  The 
trial  counsel  and  each  accused  is  entitled  to  one  peremptory  challenge.  Art.  41, 
UCMJ. 

I.  Findings.  After  the  evidence  has  been  presented,  the  court  will 
deliberate  to  arrive  at  findings  of  "not  guilty,"  "guilty,"  or  "guilty  of  a  lesser  included 
offense."  In  order  to  convict  an  accused  at  a  special  court-martial,  two-thirds  of  the 
members  present  at  trial  must  agree  on  each  finding  of  guilty.  In  computing  the 
necessaiy  number  of  votes  to  convict,  a  resulting  fraction  is  counted  as  one.  Thus, 
on  a  court  of  five  members,  the  mathematical  number  of  votes  required  to  convict  is 
3  1/3  or,  applying  the  rule,  four  votes.  In  a  trial  by  military  judge  alone,  the  required 
number  of  votes  is  one:  the  judge's.  In  contested  member  cases,  after  all  evidence 
and  arguments  of  coimsel  have  been  presented,  the  judge  will  instruct  the  members 
of  the  court  on  the  law  they  must  apply  to  the  facts  in  reaching  their  verdict. 

J.  Sentence.  If  the  accused  has  been  convicted  of  any  offense,  the  trial  will 
normally  move  directly  into  the  sentencing  phase.  Evidence  relating  to  the  kind  and 
amount  of  punishment  which  should  be  adjudged  is  presented  to  the  court  after 
which  the  court  will  close  to  deliberate.  Where  members  are  present,  instructions 
must  be  given  on  the  law  to  be  applied  by  the  court  in  reaching  a  sentence.  Ss£ 
R.C.M.  1001-1009  for  a  detailed  discussion  of  the  sentencing  phase  of  the  trial. 

K.  Clemency.  After  trial,  any  or  all  court  members  and/or  the  militaiy 
judge  may  recommend  that  the  CA  exerdse  clemenQr  to  reduce  the  sentence, 
notwithstanding  their  vote  on  the  sentence  at  trial. 
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L.  Record  of  trial.  After  a  special  court-martial  trial  has  been  completed, 
the  reporter,  under  siqiervision  of  the  trial  counsd,  prepares  the  record  of 
inrooee^gs.  The  kind  of  record  prepared  depmids  upon  the  sentmice  adjudged  and 
the  wishes  of  the  CA.  In  those  cases  in  whkh  a  bad-conduct  discharge  has  been 
adjudged,  a  verbatim  transcript  of  everything  said  during  open  sessions  of  the  court, 
all  sessions  held  by  the  military  judge,  and  all  hearings  hdd  out  of  the  presence  of 
the  court  membma  must  be  made.  Only  the  deliberations  of  the  jud^  or  court 
members  are  not  recorded.  If  the  CA  so  directs,  a  verbatim  record,  when  (^erwiM 
require,  need  not  be  prepared.  Hus  normally  occurs  when  the  CA  does  not  desire 
to  approve  the  discharge  portion  of  the  sentence  and  wishes  to  save  his  staff  the 
effort  of  preparing  a  verbatim  record.  A  summarized  record  of  court  proceedings  is 
prepared  in  all  q)ecial  court-martial  cases  not  involving  a  punitive  discharge  and 
when  directed  1^  the  CA  in  those  cases  involving  a  bad-conduct  discharge.  In  any 
case,  the  CA  may  direct  preparation  of  a  verbatim  record  even  though  not  required 
law. 


SPECIAL  COURT-MARTIAL  PUNISHMENT 

A.  Introduction.  Articles  19,  55,  and  56,  UCMJ,  and  R.C.M.  1003  are  the 
primary  references  concerning  the  punishment  authority  of  the  special  court-martial. 
Appendix  12  and  Part  IV,  MCM,  1984,  also  address  punishment  power.  Part  IV  of 
the  MCM  contaim)  the  maximum  permissible  punishment  for  that  offense.  The  other 
references  further  limit  punitive  authority,  depending  on  the  level  of  court-martial 
and  type  of  punishment  being  considered. 

B.  Prohibited  punishments.  Article  55,  UCMJ,  flatly  prohibits  flogging, 
branding,  marking,  tattooing,  the  use  of  irons  (accept  for  safekeeping  of  prisoners), 
and  any  other  cruel  and  imusual  punishment.  Other  punishments  not  recognized  by 
service  custom  include  shaving  the  head,  tying  up  hy  hands,  carrying  a  loaded 
knapsack,  placing  in  stocks,  loss  of  good  conduct  time  (a  stricUy  administrative 
measure),  and  administrative  discharge. 

C.  Jurisdictional  maximum  punishment.  In  no  case  can  a  special  court- 
martial  lawfully  adjudge  a  sentence  in  excess  of  a  bad-conduct  discharge, 
confinement  for  six  months,  forfeiture  of  two-thirds  pay  per  month  for  six  months, 
and  reduction  to  paygrade  E-1.  Art.  19,  UCMJ.  Within  those  outer  limits  are  a 
number  of  variations  of  lesser  forms  of  punishment  which  may  be  adjudged. 

D.  Authorized  punishments.  /qq}endix  12  and  PartIV,MCM,  1984,  list  the 
specific  maximum  punishments  for  each  offense  as  determined  by  statutmy  provision 
or  by  the  Presklent  of  the  United  States  pursuant  to  authority  delegated  by  Article 
56,  UCMJ.  An  accused,  as  a  general  rule,  may  be  separately  punished  finr  each 
(^ense  of  whidi  he  is  convicted,  unlike  NJP  whm  only  one  punishment  is  imposed 
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for  all  offenses.  Tlius,  an  accused  convicted  of  UA  (art.  86),  assault  (art.  128),  and 
larceny  (art.  121)  is  subject  to  a  maximum  sentence  determined  by  totaling  the 
maximum  punishment  for  each  offense.  A  chart  which  Usts  punishments  authorized 
at  each  type  of  court-martial  is  included  at  page  9-23. 

1.  Punitive  separation  from  the  service.  A  special  court-martial  is 
empowered  to  sentence  an  enlisted  accused  to  separation  from  the  service  with  a 
bad-conduct  discharge,  provided  the  discharge  is  authorized  for  one  or  more  of  the 
offenses  for  which  the  accused  stands  convicted  or  by  virtue  of  an  escalator  clause 
(discussed  below).  A  special  oomrt-maitial  is  not  authorized  to  sentence  any  officer 
or  warrant  officer  to  separation  from  the  service.  A  bad-oonduct  discharge  is  a 
separation  from  the  service  under  conditions  not  honorable  and  is  designed  as  a 
punishment  for  bad  conduct  rather  than  as  a  punishment  for  serious  military  or 
civilian  offenses.  It  is  also  appropriate  for  an  accused  who  has  been  convicted 
repeatedly  of  minor  offenses  and  wh<»e  punitive  separation  appears  to  be  necessary. 
RC.M.  1003(b)(10)(C).  The  practical  effect  of  this  type  of  separation  is  less  severe 
than  a  dishonorable  discharge,  where  the  accused  automatically  becomes  ineligible 
for  almost  all  veterans*  benefits.  The  effect  of  a  bad-conduct  discharge  on  veterans' 
benefits  depends  upon  whether  it  was  adjudged  by  a  general  or  special  court-martial, 
whether  the  benefits  are  administered  by  the  service  concerned  or  by  the  Veterans’ 
Administration,  and  upon  the  particular  facts  of  a  given  case. 

2.  Reskaint  and/or.Jiard  labor.  Under  this  category  of  punishment, 
there  are  three  variations  of  sentence  in  addition  to  the  basic  punishment  of 
confinement.  Confinement  is,  of  course,  the  most  severe  form. 

a.  Confinement.  Confinement  involves  the  physical  restraint 
of  an  acyudged  servicemember  in  a  brig,  pirison,  etc.  Under  military  law,  confinement 
automatically  includes  hard  labor;  but,  the  law  prefers  that  the  sentence  be  stated 
as  confinement  —  omitting  the  words  "at  hard  labor."  Omission  of  the  words  "hard 
labor"  does  not  relieve  the  accused  of  the  burden  of  performing  hard  labor.  R.C.M. 
1003(b)(8).  A  special  court-martial  can  adjudge  six  months  confinement  upon  an 
enlisted  servicemember,  but  may  not  impose  any  confinement  upon  an  officer  or 
warrant  officer.  Part  IV,  MCM,  1984,  limits  this  punishment  to  an  even  lesser  period 
for  certain  offenses  (e.g.,  failure  to  go  to  appointed  place  of  duty  (violation  of  art.  86) 
has  a  maximiun  confinement  punishment  of  only  one  month). 

b.  Hard  labor  without  confinement.  This  form  of  punishment 
is  performed  in  addition  to  routine  duty  and  may  not  lawfully  be  utiliz^  in  lieu  of 
r^ular  duties.  The  number  of  hours  per  day  and  character  of  the  hard  labor  will  be 
de»ignated  by  the  immediate  commanding  officer  of  the  accused.  The  maximum 
amount  of  hud  labor  that  can  be  adjudged  at  a  q)ecial  court-martial  is  three 
months.  This  punishment  is  imposable  only  on  enlisted  persons  and  not  upon  officers 
or  umrrant  ofiioers.  After  each  day's  hard  labor  assignment  has  been  performed,  the 
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accused  should  then  be  permitted  normal  liberty  or  leave.  RC  Jd.  1003Q>)  indicates 
(  that  hard  labor  is  a  teas  severe  punishment  than  oonfiimment  and  more  severe  than 

restriction.  "Hard  labor"  nmans  rigorous  work,  but  not  so  rigorous  as  to  be  iqjurious 
to  health.  Ifard  labor  cannot  be  required  to  be  performed  on  Sundays,  but  may  be 
performed  on  holidays.  Hard  labor  can  be  combined  with  any  other  punishment 
RCM.  1003(b)(7). 


c.  Restriction.  Restriction  is  a  moral  restraint  upon  the 
accused  to  remain  within  certain  specified  limits  for  a  q)ecifiedtinw.  Restrictaonmay 
be  imposed  on  all  persons  subject  to  the  UCMJ,  but  not  in  excess  of  two  months. 
Restriction  is  a  less  severe  form  of  dq[)rivation  of  liberty  than  confinement  or  hard 
labor  without  confinement  and  may  be  combined  with  any  other  punishment  The 
performance  ofmilitaiy  duties  can  be  required  while  an  accused  is  on  restriction,  flee 
RC.M.  1003(b)(6). 

3.  Confinement  on  bread  and  water/diminished  rations.  Asitsname 
suggests,  this  punishment  involves  confinement  coupled  with  a  diet  of  bread  and 
water  or  diminished  rations.  A  diet  of  bread  and  water  allows  the  accused  as  mudi 
bread  and  water  as  he/she  can  eat.  Diminished  rations  is  fioodfirom  the  regular  daily 
ration  constituting  a  nutritionally  balanced  diet,  but  limited  to  2100  calories  per  day. 
No  hard  labor  may  be  required  to  be  performed  by  an  accused  undergoing  this 
punishment.  Confinement  on  bread  and  watmr/diminished  rations  may  be  imposed 
only  upon  enlisted  persons  in  paygrades  E-1  to  E-3  who  are  attached  to  or  embwked 
in  a  vessel  and  then  only  for  a  maximum  of  three  days.  Further,  both  the  prisoner 
and  the  confinement  facility  must  be  inspected  by  a  medical  officer  who  must  certity 
in  writing  that  the  punishment  will  not  iigurious  to  the  accused's  health  and  that 
the  facility  is  medically  adequate  for  human  habitation.  RC.M.  1003(b)(9). 

4.  Monetary  punishments.  The  types  of  monetaiy  punishment 
authorized  by  RC.M.  1003(b)  indiide  forfeiture  and  fine. 

a.  Forfeiture  of  pay.  This  kind  of  punishment  invdves  the 
deprivation  of  a  qiedfied  amount  of  the  accused's  psy  for  a  specific  number  oS 
months.  The  maximum  amount  that  is  subject  to  forfeiture  at  a  special  court-martial 
is  two-thirds  of  one  month's  pay  per  month  for  six  months.  The  forfeiture  must  be 
stated  in  tmrms  of  pay  per  mmith  for  a  certain  number  of  months.  A  sentence  "to 
forfeit  $50.00  fi»r  six  months"  has  been  held  by  militaiy  ^ipdlate  courts  to  mean 
$60.00  iq>portioned  over  six  namths  or,  in  other  words,  $8.33  per  numth  for  six 
namths.  Thus  the  language  uaed  to  eiqnees  this  punishment  must  be  mrticulousty 
acoirate.  The  basis  for  oonqputing  the  finrfinture  is  the  base  pay  the  accused  idus 
sea  or  foreign  duty  pay.  Other  p^r  and  aUowanoes  are  not  uaed  as  part  the  basis. 
If  the  sentoice  is  to  indude  a  reductioii  in  grade,  the  forfdture  must  be  baaed  upon 
the  grade  to  whidi  the  accused  is  to  be  reduced.  A  forfeiture  may  be  imposed  by  a 
qfwcial  court-martial  iqam  all  military  personnd.  The  forfeiture  ^iplies  to  pay 
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boooodng  due  after  the  feiMtuna  have  been  impoaed  and  not  to  momea  alraady  paid 
to  the  accuaed  or  to  hw  oam  peraonal  indqpandait  raaouieaa.  Unleaa  au^wnded, 
fcrfcitiirea  take  eAbet  on  the  date  ordered  eaecuted  bgr  the  CA  edwn  initial  action  ia 
taken.  JACaCAN,  1 0167a. 

b.  Fina.  A  fine  ia  a  hunp  aum  judgment  againat  the  accuaed 
requiring  him  to  pay  apedfied  monegr  to  the  United  SUdea.  A  fine  ia  not  taken  firom 
the  accuaed'e  accruing  pay,  aa  erith  forfnturaa,  but  rather  becwnea  due  in  (me 
pa3nnent  when  the  aenteneeia  ordered  eaBBCuted.  InocdartoenfioroeooIlectMm,afine 
may  alaoindude  a  proviaion  that,  in  the  evmt  the  fine  knot  paid,  the  accuaed  ahall, 
in  addition  to  the  confinement  adtjudged,  he  confined  for  a  tame.  The  total  period  (tf 
flnnfinMnent  eo  e^judgad  may  not  BTiPWwri  thajuriadirtiwial  Kmitrf the  gpedal  oourt- 

tnai-dal  (gix  montho)  ahould  the  accuaed  fiiil  to  pay  the  fine.  R.CJd.  1003(bXS) 
indicatea  that,  vdiile  a  qaecial  court-martial  can  impoae  a  fine  upon  all  peraonnel 
tried  before  it,  auch  punidiment  ahould  not  be  adjudged  unleea  the  accuaed  haa  been 
uqjuatly  emidied  by  hie  crime.  A  fine  cannot  cacood  the  total  of  the  amount  of 
money  whidi  the  oourt  could  have  required  to  be  forfeited.  Sfifi  R.C.M.  1003(bK3). 
The  oourt  may,  however,  award  both  a  fine  and  fsrfeitureB,  ao  long  aa  the  total 
monetaiy  puniahment  doea  not  exceed  the  amount  which  could  have  bemi  required 
to  be  finfrited. 

5.  PunidhmctitairArHnggrada.  There  are  two  puniahmentaafliactinp 
grade  authorixed  fin*  apodal  court-martial  aentenoea.  Theae  are  reduction  in  grade 
and  loaa  numbera. 


a.  RiMhifftiftn  in  grade.  Thia  form  of  puniahment  haa  the  efiect 
o{  taking  awey  the  pqy  grade  of  an  accuaed  and  placing  him  in  a  lower  jmy  grade. 
Aooordini^,  thia  puniahment  can  mily  be  utilixed  againat  enliated  peraona  in  other 
than  the  loweat  pay  grade;  (dfioera  may  not  be  reduced  in  grade.  A  qpedal  court- 
martial  may  reduce  an  enliated  aerviomnember  to  the  loweat  pay  grade  regardleea  of 
grade  before  aentoicing.  A  reduction  can  be  combined  with  all  other  fimna  of 
puiuahment  Sag  RCJd.  100S(bK6). 

In  accordance  with  the  power  granted  in  Aitkie  58(a), 
UCMJ,  the  Secretary  of  the  Navy  haa  determined  that  automatic  reduetkm  undm 
Arlide  58(a),  UCMJ,  ahall  be  dfected  in  the  Navy  and  Marine  Cotpa  in  acomdance 
with  JAGMAN,  f  0152d.  Under  the  proviaiona  of  thia  aectkm,  a  court-martial 
aantmme  of  an  enlntad  membor  in  a  pay  grade  dbove  E-1,  aa  ^tp^roved  by  the  CA, 
thatiiichidaBapuiiitivecfied>argaorcoi>fiiiii«n<gitine»ceaBrf90di^(iftheeOTtence 
ia  awarded  in  day^  or  8  mon^  (if  awarded  in  other  than  daya)  aiifillialiGdly 
radiioaa  the  to  the  pay  grade  E-1  aa  of  the  date  the  aentenoe  ia  unmoved. 

Aa  a  matter  withia  hie  cole  diaeretion,  the  CA  or  the  aiqMrviaoty  autho^  miqr 
retain  the  accuaed  M  the  pay  grade  held  at  the  tuna  of  aardenoe  or  at  tti  intennediate 
p^r  grade  and  auqMBd  the  aatoBaatic  radnetaon  to  pay  grade  E-1  vdikh  would 
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otherwiaebein^foct.  Additunially,  the  CA  may  direct  that  the  aocuaedaerve  in  pay 
pade  E-1  adiile  in  oonfinenwnt,  be  returned  to  the  pay  pade  hdd  at  the  time 
of  BMitence  or  an  intermediate  pay  pade  upon  reteaee  from  confinement.  Failure  of 
the  CA  to  addreea  autmnatic  reductkm  will  result  in  the  automatic  reduction  to  pay 
grade  E-1  on  the  date  of  the  CA's  acti<m. 

b.  ftf  winnhMTB.  Loss  numbers  is  the  dro|ping  of  an 

olfioer  a  stated  number  cd*  places  <m  the  liimal  precedence  list.  lineal  precedmioe  is 
lost  fior  all  purposes  except  consideration  fia-  promotion.  Hus  exoqition  prevents  tlm 
accused  frcnn  avoiding  or  delaying  being  passed  over.  Loss  of  numbmrs  does  not 
reduce  an  (^oer  in  grade  nor  does  it  affect  pay  or  allowances.  Loss  of  numbers  may 
be  adjudged  in  the  case  of  commissioned  of^oers,  warrant  officers,  and  oommissicmed 
warrant  (^oers.  This  punishment  may  be  combined  with  all  other  punishments.  See 
RC.M.  1003(b)(4). 

6.  Punitive  reprimand.  A  qiecial  court-martial  may  also  adjudge  a 
punitive  r^rimand  against  anyone  subject  to  the  UCMJ.  A  reprimand  is  nothing 
more  than  a  written  statement  criticixing  the  conduct  of  the  accused.  In  adjudging 
a  reprimand,  the  court  does  not  qpedfy  the  wording  of  the  statement  but  only  its 
nature.  JAGMAN,  S  01S2c  contains  guidance  for  drafting  the  reprimand. 


E.  Oirruniiitanoeii  permitting  inrreaned  puniahmentB.  There  are  three 
situations  in  whidi  the  maximum  limits  of  Part  IV,  MCM,  1984  may  be  exceeded. 
These  are  known  as  the  "escalator  clauses"  and  are  designed  to  permit  a  punitive 
discharge  in  cases  involving  chronic  offenders.  In  no  event,  however,  may  the  so- 
called  escalator  dauses  qiierate  to  exceed  the  jurisdictional  limits  of  a  particular  type 
oi  court-martial.  With  req>ect  to  a  qpedal  court-martial,  these  three  dauses  have 
the  following  impact  Sfie  R.C.M.  1003(d). 

1.  Three  or  If  an  accused  is  convicted  of  an  (^ense 

fixr  whidi  Part  IV,  MCM,  1984  does  not  authorize  a  dishonorable  discharge,  Tpnai  of 
three  ot  more  pevious  ocmvictions  fay  court-martial  during  the  year  preceding  the 
flQDUlUllifln  of  May  oifenBe  of  which  the  accused  is  convicted  will  allow  a  q;)ecial 
court-martial  to  a4judge  a  bad-amduct  discharge,  forfeiture  of  2/3  pay  per  mimth  for 
six  months  and  oo^nanent  far  siz  mmiths,  even  though  that  mudi  punishment  is 
not  othmwise  auUiorised.  In  computing  ^  (me-year  period,  any  unauthorized 
absence  time  is  eaduded.  ROM.  lOOKdKl). 

2.  Twaormafe^nivWinM  If  an  accused  is  convicted  of  an  olfenae 
for  edadi  Part  IV,  MCM,  1984,  does  not  authorize  a  punitive  diadiarge,  prmrfof  two 

of  tfan  eurreid  offimsee  wiU  authorize  a  qpedal  court-martial  to  adjudge  a  bad- 
oonduct  c^sdiarge,  forfoiturs  of  two-thirds  pay  per  month  for  six  monAs,  and,  if  the 
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cnpflnwnent  anithoriied  by  the  ofEmae  k  lees  than  three  months,  oanfinemmit  Ibr 
three  months.  For  piutposes  of  the  second  escslator  dense,  periods  unauthorised  ) 
absence  are  enchided  in  computing  the  three-yesr  period.  R.CJd.  1003(dK2). 

3.  Tam  or  mtifw  nffniiiiM  If  an  accused  IS  oonricted  <d’ two  or  more 
separate  (Senses,  mme  of  ediidi  authorises  a  punitive  diadiarge,  and  if  the 
authorised  confinement  tar  these  offenses  totals  six  mnatha  or  more,  a  qpedal  court- 
martial  may  adjudfiB  bad-conduct  diadiarge  and  fiorMture  two-tUrds  pay  per 
month  for  six  numths.  RC  Jd.  100S(dK8). 
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1 _ LEE,  Crumb  B. 
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3.  ohaoe  on  sank 
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a.  UNITOIIORaANIZATION 

Naval  Air  Station  Oceana 

Virginia  Beach,  Virginia 

a.  cuNNairr  saevic 

a 

«.  INITIAL  OATS 

15  Jan  88 

a.  Tamt 

_ Indef _ 

1  7.  ^AV  MA  MONTH 

1  iimaenriMiTniiarmr  iriiiw 

NEW  PAY  SCALES 

a.  OATaiai  imfomo 

N/A 

•.  SASIC 

b.  SSA/FOSEION  DUTY 

c.  TOTAC 

$1,892.00 

NONE 

$1,892.00 

II.  CMAwan/uimweiwcoTiow* 


10.  CNAROI:  VIOLATION  OF  THt  UCMJ,  ARTICLl 

sFtciFicATioN;  In  that  Lieutenant  Junior  Grade  Crumb  B.  Lee/  U.S.  Navy,  Naval 
Air  Station  Oceana,  Virginia  Beach,  Virginia,  on  active  duty,  who  knew  of  his 
duties  at  Naval  Air  Station  Oceana,  Virginia  Beach,  Virginia,  on  or  about 
16  June  1991,  was  derelict  in  the  performance  of  those  duties  in  that  he 
negligently  failed  to  properly  inspect  and  record  temperature  readings  of 
Ordnance  M^azines  at  Naval  Air  Station  Oceana,  Virginia  Beach,  Virginia,  as 
it  was  his  duty  to  do. 


1  III.  FIliFf  mUL 

1  ii«.  NAMt  OF  Accuaan  iimt.  mt.  mn 

1  ROBERTS,  Willie  M. 

b.  ONAOt 

LTr  USN 

c.  OnOANIZATION  OF  ACCUSSS 

NAS  Oceana,  Virginia  Beach,  VA 

1= _ 

•u  DATE 

1  August  1991 

AFnOAVTT:  Baton  mo,  tko  aaOanifMd,  Mthorl—d  by  law  to 
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loCtMii 
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OT  ka  lomtlfMMi  the  BMttan  wt  fortk  tlMNlo  and  ttot  tiM  MM  aio  tiM  to  the  bHt  of  hta/hw  kwidodia  and  bilM. 

NAVLBGSVOOFF 

■  MBQdCflM  B.,  HjJLaOn -  nraano.  Vimtnia  Woorjh.  VA 

■  •fOfflMr 


nvM  Nmw  of  Oflitrr 

LCDR,  JAGC,  USl 


Judge  Advocate 


6(/»^cdtUJ  kJlliten  ) 


IWoo  JI.C.W.  WIW  -wl  M  t 


oOotlhm) 


tOITKM  OF  OCT  ao  M 

9-21 


•m  oiaa4.F 


13. 


Ob  2  August _ _  19  ,  tht  iccmtd  mm  inforaMd  of  tha  thugm  •§ 

Um  aectHari*)  kaown  to  bk  (Sm  S.CM.  308  <m)).  (Sm  K,CM.  308  tf  HoliflemUon  emnot  k«  mod*.) 

Jote  E.  _ _ _  tlM  (tieiiiatJto 

CAPT/ 


•■■iaat  him/her  aad  of  the  BaBM(i)  of 


Ttm*  Nmtt  ot  omet 


Otnem  CameUt  at  Otnetr  attnlHi 


CAPT,  uaj 


OIM* 

^  C^fri/nanffO 


_ V.  RmillUL:MRVICtOPCHAIiaiS 


14*.  OUlONATIOM  or  COMMAND  OP  CONVININO  AUTHORITY  B.  PLACK 

NAS  Oceana  Virginia  Beach,  VA 


c.  OATt 

4  August  1991 


lUfMiMi  for  trial  to  tha  special  wy  Special  Court-Martial  Convening  Order 

3-91  of  1  August  1991,  as  amended  by  Special  Court-Martial  Amending  Order 


3A-91  of 


2  August 


19^1— .aubjacttothafollowiaf  tawtraetioBa:’ 


John  E.  Command 


Commanding  Officer 


09  ®Q /-s  M  ^  oa  eo  CO  _  «  oq  co 

<3  §S3§§|3§  ^^£3  §  §£3S9 


S  ^  o5_eQ_tn_  >is  i /-V  CO  OQ  oo  _  ^  co  co 

S  i  PiliPi  i°§  £3£Si3  g  ggg 


^  C4 

^  !L 


l§  i 


CO.  jaa  CO  CO  CO  CO  CO  .  CO 

HP  ^es  g  ggg 


SS  eo  C4  eo 


•  o  o  p  o  p  o 

O  2  2  Ss  2  2  2; 


/-S  rococo 

gjg  g|£3  g  g^£S 


i  ggg^Jg 


III  “  «>o“ 

•shb  qbh  u  p2p 

eoc4eo  Zco^i  ►<  p-iZiH 


•?  OOOOOO 
u  2;ss22S!;2; 


_i.  ,>§SJ  CO  ..CO 

g^g  g^£2  e  ggs 


bI)  gggg^g 


C9 

ill 


g-g  S  £3852 


1^  I  & 


3 11l  Ihl  ^  ^ 

lit nillll  I  I 


«5o$s  sas  s  aj^ 


s 

I  i 


«  I  ^ 
?  !  « 


e  « 
§  Ou 


I  9  §  J 

I  ^  8  «g 

I  I  I  1 

I  I  S  5 

S-a  .S  eo  „  -P 

2  ®  ^  I 

I  !  I  I 


"  I 

5  a. 
•s  1 


;  I 


J  «  ^  J 

>  s  iq  li 

S  S  9  8 

t, 


NOTES  (continued) 


3 


CHAPTER  X 


POTENTIAL  LEGAL  PROBLEMS  OF  THE  SPECIAL 
COURT-MARTIAL  CONVENING  AUTHORTIY 


INTRODUCTION 

The  unique  responsibilities  of  a  court-martial  convening  authority  —  to  act 
as  both  a  judicial  officer  and  a  commanding  officer  —  firequently  create  potentially 
serious  legal  problems  for  the  convening  authority  who  tries  to  be  true  to  both  roles. 
In  this  chapter,  the  relationship  of  command  and  conven-ing  authority  responsibility 
will  be  esqilored  throu^  the  discussion  of  legal  problems  that  are  common  to  both. 


ACCUSER  CONCEPT  PROBLEMS 

The  Uniform  Code  of  Military  Justice  is  structured  to  give  the  convening 
authority  extensive  areas  of  permissible  involvement  in  the  military  justice  system. 
The  UCMJ  also  defines  certain  areas  of  impermissible  involvement  by  the  convening 
authority.  The  "accuser"  concept  defines  one  of  these  imper-missible  areas  (see  Art. 
1(9),  Art.  22(b),  Art.  23(b),  UCMJ);  illegal  command  influence  (to  be  discussed  later) 
defines  another  (sfie  Art.  37,  UCMJ).  In  the  Navy  and  Marine  Corps,  the  accuser 
concept  applies  on)y  to  special  and  general  courts-martial.  It  does  not  strictly  ^ply 
to  summary  courts-martial,  nor  to  noi\judicial  punishment.  Article  24(b),  UCMJ; 
R.C.M.  1302(b),  MCM,  1984.  The  accuser  concept  is  iq>plied  to  summary  court- 
martial  in  the  Coast  Guard.  Section  1000-1,  MJM.  If  the  convening  authority 
becomes  an  accuser,  he  is  disqualified  from  taldng  any  frirther  action  in  a  special  or 
general  court-martial.  R.C.M.  504(c)  (1).  Any  court  convened  by  an  accuser  lacks 
jurisdic-  tion  (power)  to  hear  a  case.  RC.M.  1107(a).  A  convening  authority  becomes 
an  accuser  when  he  signs  and  swears  to  the  truth  of  the  charges  against  the  accused 
(at  the  bottom  of  page  1  of  a  charge  sheet),  when  he  directs  that  someone  else  sign 
the  charge  sheet  as  a  nominal  accuser  (distinguish  the  situation  where  the  convening 
authority  properly  directs  a  subordinate  to  investigate  a  situation  and  prefer  charges, 
if  warranted,  as  opposed  to  where  the  CA  directs  the  subordinate  to  prefer  certain 
charges),  or  when  he  has  a  personal  rather  than  official  interest  in  the  prosecution 
of  the  accused  (such  as  when  the  CA  or  his  family  are  the  victims  of  a  crime).  A 
significant  policy  underlying  the  accuser  concept  is  that  the  accused  is  entitled  to 
have  the  decisions  affecting  his  case  made  hy  s  convening  authority  who  is  unbiased 
and  impartial  and  is  not  convinced  beyond  a  reasonable  doubt  of  tiie  guilt  of  the 
accused.  The  accuser  ooncqtt  doee  not  coiKem  itself  so  mudi  with  the  state  of  mind 
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of  the  convening  authority  as  it  does  with  the  appearanna  nf  imprnprigty  in  his 
actions. 


UNLAWFUL  COMMAND  INFLUENCE 

It  should  be  noted  that  not  all  command  influence  is  unlawfiil,  inasmuch  as  the 
convening  authority  is  authorized  Iqr  law  to  appoint  court  members,  to  refer  casaw  to 
trial,  and  to  review  the  cases  he  has  referred  to  trial  as  well  as  other  acts.  TTnIawftil 
command  influence,  however,  is  an  intentional  or  inadvertent  act  tending  to  impact 
on  the  trial  process  in  such  a  way  as  to  affect  the  impartialify  of  the  trial  process. 
Two  notions  form  the  basis  of  the  unlawful  command  inlhience  oonc^.  The  first 
notion  is  that  militaiy  justice  is  the  fieur  and  impartial  evaluation  of  prdtMdive  facts 
by  judge  and/or  court  members.  The  second  nation  is  that  nothing  but  legal  and 
oonq)etent  evidence  presented  in  court  can  be  allowed  to  influence  the  judge  and/or 
court  mem-bers.  If  unlawful  command  influence  exists,  the  findings  and  sentence 
of  the  court  may  be  invalidated.  If  the  accused  has  pleaded  guilty,  it  is  possible  that 
only  the  sentence  may  be  invalidated.  The  primary  prohibition  against  unlawful 
command  influence  is  contained  in  Article  37,  UCMJ.  Those  violating  the  provisions 
of  Article  37,  UCSdJ,  are  subject  to  court-martial. 

Many  instances  of  illegal  command  influence  arise  from  the  good-faith  efforts 
of  the  commanding  officer  to  influence  good  order  and  diaciplino  within  his  command 
throu^  speeches,  writings,  or  directives.  These  commnnicationa  may  be  broadly 
directed  (to  the  entire  command)  or  more  narrowly  directed  (to  prospective  court 
members).  Ostensibly  these  communications  may  be  designed  to  educate  members 
of  the  command  as  to  their  reqxrnsibilities  in  regard  to  the  military  justice  qrstem. 
But,  in  reality,  these  corrununications  may  smrve  as  a  forum  for  the  convening 
authority  to  express  dissatisfaction  with  certain  aspects  of  the  military  justice  system. 
While  no  guidelines  can  be  advanced  that  can  cover  every  situation,  it  is  possible  to 
point  out  several  areas  in  which  the  law  has  been  very  sensitive  in  regard  to 
communications  by  the  commanding  officer.  For  example,  discussing  a  case  that  is 
pending  adjudication  with  prospective  members  is  normally  considered  to  be 
improper.  It  is  improper  to  ask  for  a  qredfic  sentence,  either  in  a  particular  case  or 
in  a  particular  class  of  cases.  It  is  impixqier  to  criticize  past  findingR  or  sentences 
from  previous  courts.  It  is  also  improper  for  the  commanding  officer  to  evidence  an 
inflexible  attitude  on  revww  (for  example,  no  punitive  discharge  will  ever  be 
suspmided).  In  addition,  the  commanding  officer  may  not  do  indirectly  what  he  could 
not  do  directly,  that  is,  he  cannot  have  someone  sux^  as  the  executive  officrar  or  the 
l^;al  officer  make  statements  that  he,  as  commanding  officer,  could  not  make. 
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PRETRIAL  RESTRAINT  PROBLEMS 

The  term  "pretrial  restraint"  is  used  to  refer  to  the  practioe  of  restrict-ing  the 
freedom  of  movement  of  an  accused,  prior  to  his  trial,  to  insure  his  presence  at  that 
trial  or  for  other  permissible  grounds.  RC.M.  304  and  305  discuss  the  various  finrms 
of  such  restraint  which  include  confinement,  arrest,  restriction,  and  conditions  on 
liberty. 

A.  Forms  of  restraint 

1.  Confinement.  See  R.CJd.  304(b),  305.  Confinement  is  the 
physical  restraint  of  an  accused  in  a  correctional  facility,  detention  cell,  or  other  areas 
by  means  of  walls,  locked  doors,  guards,  or  other  devices.  Hus  form  of  restraint  is 
the  most  severe,  and  it  is  not  surprising  that  the  rules  govmiing  its  use  are 
stringent.  For  example,  commissioned  officers,  warrant  officers,  and  civilians  (when 
subject  to  military  jurisdiction)  can  be  confined  only  on  order  of  their  commanding 
officer,  whereas  enlisted  persons  can  be  ordered  into  confinement  by  any 
commissioned  offiom*.  A  commanding  officer  may  not  delegate  authority  to  arrest 
officers  and  civilians,  but  may  lawfully  del^ate  his  authority  to  confine  enlisted 
persons  to  warrant  officer,  petty  officers,  or  noncommissioned  officers  of  his 
command.  As  a  practical  matter,  however,  confinement  normally  is  ordered  only  by 
the  commanding  officer,  executive  officer,  or  command  duty  officer.  Note:  When  an 
accused  is  placed  in  pretrial  confinement,  his  commanding  officer  must  review  the 
decision  to  impose  pretrial  confinement  within  72  hours.  If  his  decision  is  to  continue 
confinement,  the  commanding  offiomr  must  submit  a  written  memorandum  to  the 
initial  review  officer  which  states  the  reason  for  his  conclusion  that  an  offense  triable 
by  court-martial  has  been  committed;  that  the  accused  committed  it;  that 
confinement  is  necessary  because  it  is  foreseeable  that  the  accused  will  not  appear 
at  trial  or  will  engage  in  serious  criminal  misconduct;  and  that  less  severe  forms  of 
restraint  are  inadequate.  Such  a  memorandum  must  be  submitted  to  the  IRO  within 
seven  days  after  the  accused  was  confined.  A  sample  memorandum  is  included  at 
pages  10-9,10. 


2.  Thfi  initial  review  officer  ..pragram.  The  law  recognizes  that 
pretrial  confinement  has  serious  ctmsequences  for  an  accused.  Because  of  these 
consequences,  a  neutral  and  detached  "initial  review  officer"  (IRO)  has  been 
mandated  to  decide  whether  an  individual  should  continue  to  be  held  in  confinement 
pending  his  court-martial.  The  IRO  will  normally  make  this  detwrmination  after  the 
accused  has  already  been  confined  by  the  accused's  commanding  officer.  The  IRO  will 
make  a  determination  baaed  vqxm  materials  presented  to  him  fay  the  command  and 
the  accused  at  an  infmrmal  proceeding.  If  Iw  determines  pretrial  confinemmit  is  not 
warranted,  thoe  is  no  adminis-frrative  iq>peal  firom  his  decision.  Detail  of  the  IRO 
system  are  outlined  in  R.C.M.  305(e)-(i)  and  JAGMAN,  ft  0127.  It  should  also  be 
noted  that,  if  other  forms  of  pretrial  restraint  are  imposed  (such  as  arrest,  restriction 
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or  oon-ditions  on  liberty),  the  dedsion  to  impose  these  forms  of  restraint  are  not 
reviewed  hy  an  IRO. 

B.  Basis  for  restraint.  The  decision  to  impose  pretrial  redraint  must  be 
viewed  on  a  case-by-case  basis  Iqr  the  restraining  authority.  Blanket  policies  of 
restrainingalllongabsmioeoffenders,  all  thieves,  etc.,  are  patently  unlawful.  Before 
any  form  of  pretrial  restraint  may  be  imposed,  probable  cAutm  is  re<iuired  —  Le.,  the 
person  imposing  the  restrain  must  have  reason-able  grounds  to  believe:  (1)  that  an 
offense  triable  court-martial  has  been  committed;  (2)  that  the  person  to  be 
restrained  committed  it;  and  (3)  that  the  restraint  ordered  is  required  fay  the 
drcumstanoes.  Personal  knowledge  is  not  necessary.  Restraint  may  be  imposed 
based  iqwn  statements  by  witnesses. 

1.  Necessity  for  pretrial  confinement.  In  order  to  impose  pretrial 
confinement  lawfully,  the  commander  imposing  the  confinement  must  have 
reasonable  grounds  to  believe  that  it  is  necessary  because  it  is  foreseeable  that  either: 
(1)  the  prisoner  will  not  iq)pear  at  trial,  pretrial  hearing,  or  investigation;  or  (2)  the 
person  will  engage  in  serious  criminal  misconduct  (including  intimidation  of 
witnesses,  seriously  iiyuring  others,  or  other  offenses  which  pose  a  serious  threat  to 
the  safety  of  the  community  or  effectiveness  of  the  command).  In  addition,  the 
commander  must  believe  upon  probable  cause  that  less  severe  forms  of  restraint 
would  be  inadequate.  These  are  the  only  grounds  on  which  pretrial  confinement  may 
be  imposed.  It  is  ill^pd  to  confine  an  accused,  for  example,  solely  because  there  is 
probable  cause  to  believe  he  has  committed  a  serious  offense  or  because  he  is  a 
discipline  problem  (a  pain  in  the  neck). 


In  determining  whethmr  pretrial  confinement  is  necessary  to 
insure  the  presence  of  the  accused,  the  imposing  individual  should  consider  all  the 
facts  and  drcumstanoes  relating  to  the  case.  Tliese  factors  would  indude  the  prior 
disdplinaxy  history  of  the  accused  (particularly  relevant  would  be  prior  unauthorized 
absence  offenses  and  whether  the  accused  had  been  released  prior  to  disdplinaiy 
action  on  previous  cases);  his  reputation,  character,  and  mental  condition;  his  family 
ties  and  relationships  (whether  he  has  a  family  and  whether  his  family  members  are 
in  the  area);  any  economic  connection  to  the  area  (such  as  home  ownership);  the 
preseime  or  absence  of  resp<msible  members  of  the  military  or  of  the  dvilian 
oonununity  who  can  vouch  for  his  reliability;  the  lurture  of  the  offense  charged;  the 
apparmit  inobability  of  conviction;  the  likety  smitence;  any  statements  made  ly  the 
accused;  and  any  othmr  factms  indicating  the  likelihood  of  his  remaining  for  his 
court-martial  or  his  fleeing  prior  to  court-martial. 

2.  NftrwMity  far  restriction.  same  grounds  that  would  justity 
laretriri  ormfinmnent  or  arrest  will  justify  pretrial  restriction. 


Naval  Justice  Sdiod 
Procedure  Diriokm 


10-4 


Rev.  1/92 


Potential  Legal  Problems  of  the  Special  Court-Martial  Convening  Authority 


C.  Severity  of  restraint.  Article  13,  UCMJ,  indicates  that  pretrial 
restraint  shall  nxA  be  more  rigorous  than  the  drcumstances  require  to  insure  the 
accused's  presmioe.  Superior  competent  aulhority  can  impose  restrictions  on  the  use 
of  pretrial  restraint.  Article  10,  UCMJ,  states  that  when  an  accused  is  ordered  into 
arrest  or  confinement  prior  to  trial,  iitifnarliate  steps  wO!  be  taken  to  inform  him  of 
the  qpedfic  offense  precipitating  the  restraint  and  to  either  try  or  release  him. 
Article  33,  UCMJ,  further  provides  tiiat  when  an  accused  is  held  in  confinement  or 
arrest  for  trial  fay  general  court-martial,  his  commanding  office  will,  within  ei£^t 
days  of  the  imposition  of  that  restraint,  fcnward  to  the  general  court-martial 
convening  authority  the  charges  and  pretrial  investigation  (Art.  32,  UCMJ)  or,  if  tiiat 
is  not  prac-  ticable,  a  detailed  written  e3q)lanation  of  the  reasons  for  delay  will  be 
forwarded  within  the  ei£^t-day  period. 

D.  Relief  from  pretrial  restraint.  The  qpedal  court-martial  convening 
authority,  through  his  l^ped  ofiicer,  is  the  best  check  of  the  pretrial  restraint  process. 
By  taking  direct  command  action  to  correct  errors  of  law  or  judg-ment,  a  convening 
authority  can  save  much  difficulty  at  trial  and  insure  iq>propriate  use  of  pretrial 
restraint  as  indicated  by  Congress.  There  are  other  alternatives  for  relief  available 
to  an  accused.  He  may  request  mast  to  superior  authority,  he  may  petition  for  relief 
under  Article  138,  UCMJ;  he  may  request  the  initial  review  officer  to  reconsider  his 
decision;  or  he  could  petition  the  Navy-Marine  Corjw  Court  of  Military  Review  or  the 
Court  of  Military  ^peals  for  relief.  If  an  accused  has  been  restrained  illegally,  he 
is,  at  a  minimum,  entitled  to  administrative  credit  against  any  confinement  adjudged 
by  a  court-martial.  This  administrative  credit  would  be  computed  at  the  rate  of  at 
least  one  day  of  credit  for  each  day  of  confinement  served.  Note  also  that  the 
accused  will  receive  administrative  credit  at  the  rate  of  one  day  of  credit  for  each  day 
of  legal  pretrial  confinement,  in  accor-dance  with  Federal  civilian  sentence- 
computation  procedures  which  have  been  specifically  adapted  by  the  Department  of 
Defense.  Although  it  may  only  involve  psydiological  relief  to  the  accused,  it  is 
possible  for  the  person  ordering  Ul^^al  pretrial  confinement  to  be  prosecuted  under 
Article  97,  UCMJ  (maximum  sentence  is  dismissal  or  dishonorable  discharge  and 
three  years  confinement). 


SPEEDY  TRIAL  PROBLEMS 

The  accused  has  both  a  constitutional  and  a  statutory  rig^t  to  a  speedy  trial. 
The  govemmont  is  under  an  obligation  to  proceed  to  trial  with  all  gpeed 

and,  in  cases  vHbere  an  accused  has  been  sid>ject  to  unreasonable  or  q^pressive  delay, 
he  is  entitled  to  dirnniimal  of  rhargea  In  addition  to  this  general  rule,  RC.M.  70*7 
imposes  on  the  government  the  qpedfic  oMigation  to  taring  the  accused  to  trial  within 
120  days  (90  days  in  pretrial  confinement  cases)  of  the  commeiKKn^nt  of  the  case 
(laa  para.  B,  below)  or  face  dismissal  the  diarges.  See  Articles  10,  30(b),  and  33, 
UCMJ,  and  RC.M.  707. 
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A.  iama  The  issue  (femal  qModljr  trial  DOtmally  IS  nuBed 
attrialby  theaocuaedbgramotkmtodinnIndiargBB.  In  aiqnpart  <rf' thu  motkm,  the 
aocuaed  need  only  show  that  the  trial  baa  been  ddiQred.  Qnoe  the  iaauek  raised,  the 
burden  is  iqwn  the  govemmmt  to  diow  by  a  preponderanoe  of  evidence  that  the 
delay  was  not  unreasonable — i.e.,  that  the  govemmoit  proceeded  to  trial  with  due 
diligraioe,  or  that  Uie  accused  was  not  harmed  ^ngudio^)  by  delay. 

B.  ComniBncemflnt  of  imonwnliabitity.  The  period  of  time  for  whidi  the 
government  must  account  begins  either  upcm  the  inqpoaitioii  of  any  form  of  pretrial 
restraint  under  R.CJM.  304,  other  than  conditions  on  liberty,  at  the  date  when  the 
accused  was  imtified  of  the  preferral  of  diaigea,  whidiever  occurs  first  Under  case 
law,  "notification"  will  be  deemed  to  occur  where  the  «mnm«nd  has  preferred  diarges 
against  an  accused,  but  has  failed  to  notify  the  accused  as  soon  a  practicable. 
Therefore,  charges  should  not  be  preferred  until  fully  investigated  and  the 
government  is  prepared  to  proceed  to  trial.  Note  also  that,  where  a  military  accused 
is  held  hy  civilian  authorities  for  surrender  to  military  aufiiorities,  the  civilian 
confinement  may  commence  the  government's  accountability.  Each  additional  offense 
committed  after  an  accountable  period  b^;ins  starts  a  new  accountable  period  for  that 
particular  offense.  Thus,  in  any  case  of  multiple  offenses,  an  accused  could  suffer  a 
denial  of  speedy  trial  as  to  some  offenses  but  not  as  to  others.  Each  offense, 
therefore,  has  its  own  period  of  accountability. 

C.  Termination  of  acoountahilitv  The  period  of  accountability,  once  begun, 
generally  does  not  terminate  until  trial  commences,  i.e.,  a  plea  of  guilty  is  entered 
or  presentation  to  the  factfinder  of  evidence,  on  the  merits  begins.  If  charges  are 
dismissed,  of  a  mistrial  is  granted,  or  if  the  accused  is  released  from  pretrial  restraint 
for  a  sign^cant  perk)d  when  no  charges  are  pending,  the  120-day  period  begins  to 
run  only  from  the  date  cm  which  notification  of  charges  or  restraint  are  reinstituted. 

D.  periods.  RCid.  707(c)  states  that  certain  periods  will  be 
excluded  when  determining  whether  the  120-day  rule  has  been  satisfied;  e.g.,  periods 
of  delay  resulting  from  other  proceedings  in  the  case  (p^diiatric  evaluation,  hearing 
on  pretrial  morions),  unavailability  of  military  judge,  defense-requested  continuance, 
accused's  absence,  unusual  qperfl^onal  require-ments  and  military  radgendes. 

E.  Prqudioe  per  ae.  When  an  accused  has  been  subjected  to  pretrial 

confinement  in  excess  of  90  days,  the  law  will  prewime  prqjudice  to  the  accurcd  and 
that  he  has  been  dmiied  his  ri^t  to  a  speedy  trial.  Unless  the  government  can 
deixK>iwtrate  Mtfcram-dinary  b^nd  manpower  riiortagee,  mistakes  in 

drafting,  or  ffllnesaes  and  leave  that  contributed  to  the  delay,  the  diargm  against  the 
accused  will  be  diamiaaed.  In  conqmting  the  90  days  fer  these  purposes,  days  d'driay 
attributable  to  the  d^ue  and  for  ita  bendBt  will  not  be  counted.  Operatioiud 
dmnanda,  cunbat  environment,  or  a  particularly  orarqdex  oSenae  or  aeries  of  ofifeises 
are  examides  of  "extraonfi-nary  drcumatances"  that  might  jimrify  delay  aver  three 
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montha.  The  bottom  line  ia  that  it  ia  imperative  that  an  aocuaed  in  pretrial 
confinement  be  brou^  to  trial  by  the  90th  day.  It  should  also  be  noted  that  it  is 
still  permissible  to  release  an  accused  firmn  laretrial  oonfinmnent  if  it  appears  unlikely 
that  he  can  be  brou^t  to  trial  within  90  d^m. 


PRETRIAL  AGREEBIENTS 

A  pretrial  agreement  is  an  agreement  between  the  accused  and  the  convening 
authority  whereby  each  agremnent  to  take  mr  refirain  firom  taking  cmtain  action 
r^;arding  the  trial  ^  court-martial.  R.CJd.  705  and  JAGMAN,  §  0137  detail 
procedures  for  negotiating  pretrial  agreenmnts  and  define  the  rules  pertaining  to 
them.  Appendix  A-l-hoftheilAGLMaiUial  contains  suggested  forms  for  the  finally 
agreement,  but  these  forms  will  require  careful  tailoring  in  all  cases  as  the  agreement 
must  be  dear,  predse,  and  should  cover  all  contingencies. 

A.  Negntiationa.  Pretrial  agreement  negotiations  may  be  initiated  by  the 
accused,  defense  counsel,  trial  counsel,  the  staff  judge  advocate,  convening  authority, 
or  their  duly  authorized  representatives.  After  n^p>tiations,  the  defense  may  elect 
to  submit  a  proposed  pretrial  agreement  to  the  convening  authority.  This  agreement 
shall  be  in  writing  and  will  normally  be  submitted  through  the  trial  counsel  and  legal 
officer.  All  terms  and  conditions  should  be  predsdy  qtelled  out  in  the  agreement 
itself,  as  oral  understandings,  or  unwritten  gentl^en's  agreements  will  not  be 
enforced.  Whenever  a  pretrial  agreement  oBer  is  submitted,  it  must  be  finrwarded  to 
the  convening  authority  for  his  porsonal  consideration  and  may  not  be  blocked  by  the 
trial  counsel,  legal  offirer  or  staff  judge  advocate.  To  effect  the  pretrial  agreement, 
the  convening  authority  personally  signs  the  docummit  or  delegates  the  authority  to 
sign  to  another  person  such  as  the  staff  judge  advocate,  legal  ofBcer  or  trial  counsel. 
The  convening  authority  may  rqject  the  offer  by  signing  the  rejection  form,  after 
which  counter-prqpoeals  by  the  cmivening  authoity  are  permitted.  The  omvening 
auth<nity  has  sole  disoretion  in  deciding  whether  to  acc^t  or  ngect  the  pretrial 
agremnent  pn^toeed. 

B.  PermisKihlc  terma  and  oimditMMiM.  RC.M.  705  outlines  Certain 
permissible  and  pndiibited  terms  and  oiNiditi<»is  of  pretrial  agreements.  It  must  be 
noted,  however,  that  these  are  not  totally  indusive  as  each  term  is  subject  to  the 
scrutiny  of  the  military  judge  who  may  disapprove  the  tarm  if  it  appears  that  the 
accused  dM  not  fireety  and  vduntarity  agree  to  it,  or  if  it  deprives  the  accused  oS  a 
substantial  ri^it  othmwiae  guaranteed  to  him. 


Gmierally,  the  pretrial  agreemoit  consists  of  an  agreement  by  the  accused  to  plead 
guilty  to  one  or  more  diarges  in  eachange  far  the  convening  authority  agreeiiig  to 
take  qpedfied  actkm  on  the  sentence  acbndgsd  by  the  court-martiaL 
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C.  Prnhiliitad  terma  and  ««ididnn«  RCJ4.  706(cXl)  provides  that  any 
term  or  condition  to  which  the  accuaed  did  not  fre^  and  voluntarily  agree  wOl  not 
be  enforoed.  Additkmally,  any  term  or  omdition  whkh  deprivee  the  accused  oi 
certain  substantial  rii^ts  will  not  be  oiferoecL  Among  these  ri|^  are:  theri^tto 
oounsel;  the  rif^t  to  due  process;  the  ri^  to  diallengB  the  jurkdictum  td  the  court- 
martial;  the  ri^t  to  a  qpeecty  trial;  the  ri^t  to  OQnq>lete  sentencing  proceeding!^  and 
the  ri^t  to  oon4>lete  and  effective  enercise  oi  post-trial  and  app^ate  rif^ts.  Since 
ambiguous,  vague,  or  arguably  improper  proviaicms  in  prkrial  agremnents  will 
genend^  be  intm’-preted  strict^  against  the  government,  it  is  suggested  that,  befine 
signing  any  pretrial  agreement,  the  convening  authority  oonault  with  the  trial  oounsel 
so  that  his  understanding  ot  ^e  agreement  is  placed  in  the  proper  legal  tsrm  and 
termindogy.  The  convening  authority  should  always  consult  with  the  trial  oounsel 
directly  or  throu^  his  own  staff  judge  advocate  if  one  is  assigned. 

D.  Pitfalla.  The  offdr  to  plead  guilty  cannot  be  accepted  of  there  is  reason 
to  believe  that  there  is  insufficient  evidence  to  convict  the  accused  of  the  offense 
oonoerned.  Also,  unreasonably  multiplying  offimses  from  an  essentially  sin^e  offense 
to  coerce  a  pretrial  agreement  is  improper.  Also  unlawful  is  the  practice  of  pleading 
a  baseless  nugor  offense  on  the  charge  sheet  in  order  to  induce  a  pretrial  agreement 
on  a  leaser  indtided  offense.  The  agreed  sentmice  aspect  of  the  agreement  must  be 
dear,  precise,  and  provide  for  all  oontingemdes.  In  this  omnection,  it  is  essmitial  to 
obtain  the  trial  counsel's  (prosecutor's)  advice  before  drafting  or  igiproving  any 
pretrial  agreement.  Such  agreements  are  technically  conq>lex,  and  the  JAG 
MANUAL  format  does  not  cover  all  situations. 

E.  Binding  effect  of  the  agreemgnt.  In  general,  the  accused  may  alwa3rB 
withdraw  firom  a  pretrial  agreement.  The  convmiing  autiunity  may  withdraw  at  any 
time  before  the  accused  begins  performance  if  promises  contained  in  the  agreement. 
Additionally,  the  agreement  will  be  void  in  the  if,  for  examine,  the  accused  frdls  to 
fulfill  any  material  {numise  or  conditicm  in  the  agreement  (e.g.,  fails  to  plead  guilty, 
withdraws  a  guilty  plea,  renders  a  guilty  plea  improvidmit,  etc.);  when  inquiry  by  the 
military  judge  disdoses  a  disagreement  as  to  a  military  term  in  the  agreement;  ot 
when  finding  are  set  aside  because  a  plea  oi  guilty  enter^  pursuant  to  the  agreement 
is  held  inqrrovkient  on  iqqiellate  review. 

F.  Jiidiflinl  mperviaion.  The  military  judge  must  inquire  into  the  existOTioe 
and  the  proviskms  oi  the  pretrial  agremnOTit  to  be  sure  the  aooised  acted  wduntarOy 
and  knowing  in  executing  the  agreement.  Normally,  a  misunderstanding  oi  the 
terms  of  an  agremnent  will  cause  rqjectioi  oi  guilty  pleas  and  the  entry  of  not  guilty 
pleas.  If  the  intent  oi  the  partiee  at  the  time  the  agremnent  was  executed  can  be 
determined,  the  interptetatimi  will  omtnd  Urn  agreement. 
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In  q>ite  of  the  effect  of  the  pretrial  agreement  on  the  trial,  the  court 
members  may  not  be  informed  of  any  negotiaticma,  of  any  agreement,  or  of 

any  agreement  made  but  subsequently  rqected.  IT  trial  is  by  military  judge  alone, 
he  may  not  examine  the  smitmidng  provisions  prior  to  Mnwingiiig  sentence  in 
the  case. 

G.  Fed«w^l  nffenapa  In  a(»ne  cases,  the  miaoonduct  whidi  sulgects 

the  military  member  to  trial  by  court-martial  also  vudates  other  Federal  laws  and 
subjects  the  member  to  jmieecution  fay  civilian  authorities  in  the  Fedm^  courts.  In 
these  cases,  decisions  must  be  made  as  to  whidi  finrum  the  case  should  go  and  as  to 
which  agency  will  conduct  the  investi-gaticm.  In  order  to  ensure  the  actions  by 
military  convening  authorities  do  not  pr^ude  appropriate  action  hy  Federal  dvilian 
authorities  in  such  cases,  JAGMAN,  $  OlSTb  requires  that  convening  authorities  shall 
ensure  that  iqi-propriate  ocmsultation  under  the  Memorandum  of  Understanding 
between  the  Department  of  Defense  and  Justice  (MCM,  1984,  app.  3)  has  taken  place 
prior  to  any  trial  by  court-martial  or  approval  of  anv  pretrial  agreement  in  cases 
likely  to  be  prosecuted  in  the  Federal  courts. 
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SerOO/ 

3  Jan  CY 


From:  Commanding  Officer,  USS  PUGET  SOUND  (AD  38) 

To:  Initial  Review  Officer,  Naval  Station,  Rota,  Spain 

Subj:  PRETRIAL  CONFINEMENT  ICO  YN3  DAVID  L.  TYPIST,  USN, 
222-22-2222 

Ref:  (a)  R.C.M.  305,  MCM,  1984 

1.  In  accordance  with  reference  (a),  the  following  information  is  provided  for  the 
purpose  of  conducting  a  hearing  into  the  pretrial  confinement  of  YN3  David  L.  IVpist, 
USN,  222-22-2222. 

a.  Hour,  date,  and  place  of  pretrial  confinement 
1400,  2  January  CY,  Navy  Brig,  Naval  Station,  Rota 

b.  Offenses  charged 

Violation  of  UCMJ,  Article  86  —  Unauthorized  absence  firom  USS 
PUGET  SOUND  (AD  38)  from  23  October  CY(-l)  until  apprehended  on 
2  January  CY 

c.  General  circumstances 

(1)  Petty  Officer  Typist's  absence  commenced  over  liberty  which 
expired  on  board  at  0700, 23  October  CY(-1).  The  drcumstances,  as  related  by  Petty 
Officer  Typist  to  his  division  officer,  are  that  YN3  Typist  was  dissatisfied  working  in 
the  admin  office  and  did  not  like  his  immediate  supervisor  and  felt  "picked  on."  He 
also  relates  that,  at  the  time  of  his  absence,  he  was  working  "undercover"  with  the 
Naval  Investigative  Service  and  the  ship's  master-at-arms  force  in  identifying  drug 
abusers  on  board  the  Naval  Station.  He  states  that  a  fellow  petty  officer  (whom  he 
identified  as  a  drug  user)  found  out  that  YN3  Typist  was  the  one  responsible  for  a 
"bust"  in  which  this  petty  officer  was  involved.  This  unidentified  petty  officer  had 
threatened  YN3  Typist  with  bodily  harm.  AfparenUy  becoming  scared.  Petty  Officer 
Typist  fled  the  area. 

(2)  These  facts  are  \mfouiuied.  I  have  learned,  through  conversations 
with  the  Naval  Investigative  Service  and  my  chief  master-at-arms,  that  th^  have 
never  used  Petty  Officer  Typist  in  tiieir  programs  nor  have  th^  ever  heard  of  YN3 
lyi^. 


D 


Naval  Justice  School 
Procedure  Divisum 


10-10 


Rev.  1/92 


Potential  Legal  Problems  of  the  Special  Ck>urt-Martial  Convening  Authority 


Subj:  PRETRIAL  CONFINEMENT  ICO  YN3  DAVID  L.  TYPIST,  USN, 
222-22-2222 


(3)  Petty  Officer  Typist  was  £^prehended  by  the  shore  patrol  at  1300, 
2  January  CY,  at  a  local  bar  in  Palma  de  Mallorca,  Spain.  I  found  it  appropriate  to 
place  YN3  Typist  in  confinement  due  to  the  duration  of  the  absence  (approximately 
72  days)  and  considering  the  absence  was  terminated  by  {^prehension. 

2.  Previous  disciplinary  action 

a.  CO'S  NJP,USS  PUGET  SOUND  (AD  38)  on  3  April  CY(-1).  Violation 
of  UCMJ,  Article  86  —  Unauthorized  absence  from  {^pointed  plfue  of  duty. 
Awarded:  10  days  extra  duties. 

b.  CO'S  NJP,  USS  PUGET  SOUND  (AD  38)  on  10  June  CY{-1).  Violation 
of  UCMJ,  Article  86  —  Unauthorized  absence  from  unit  (approximately  3  days). 
Awarded:  Forfeiture  of  $100.00  pay  per  month  for  one  month  and  30  days  restriction. 

c.  CO'S  NJP,  USS  PUGET  SOUND  (AD  38)  on  12  July  CY(-1).  Violation 
of  UCMJ,  Article  86  (6  specifications)  —  Failure  to  go  to  appointed  place  of  duty,  to 
wit:  Restricted  men's  muster.  Awarded:  30  days  extra  duties  and  Forfeiture  of 
$100.00  pay  per  month  for  two  months. 

3.  Extenuating  or  Mitigating  circumstances:  None. 

4.  Due  to  the  aforementioned  information,  continued  pretrial  confinement  is 
deemed  appropriate  in  this  case.  Petty  Officer  Typist  has  a  history  of  unauthorized 
absences,  which  indicates  to  me  the  solution  to  any  of  his  problems  is  to  absent 
himself  without  authority.  YN3  Typist  has  shown  that  a  lesser  form  of  restraint 
would  be  inadequate  as  evidenced  by  paragraph  2.C.,  above  (failure  to  go  to  restricted 
men's  muster).  Charges  have  been  preferred  to  trial  special  court-martial,  and 
no  unusual  delays  are  expected  in  this  case.  Given  the  nature  of  the  ofiense  charged 
and  the  sentence  whidi  could  be  imposed  court-martial  for  this  offense,  it  is  felt 
YN3  Typist  would  again  flee  to  avoid  prosecution. 


ROBERT  R  ROBERTS 
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CHAPTER  XI 


PRETRIAL  ASPECTS  OF  GENERAL  COURTS-MARTIAL 


INTRODUCTION 

The  general  court-martial  is  the  hipest  level  of  court-martial  in  the  military 
justice  system.  Such  a  court-martial  may  impose  the  greatest  penalties  provided  by 
military  law  for  any  offense.  The  general  court-martial  is  composed  of  a  minimum 
of  five  members,  a  military  judge,  and  lawyer  counsel  for  the  government  and  the 
accused.  In  some  cases,  the  court  is  composed  of  a  military  judge  and  counsel.  The 
general  coiui^-martial  is  created  by  the  order  of  a  flag  or  general  officer  in  command 
in  much  the  same  manner  as  the  special  court-martial  is  created  by  subordinate 
commanders.  Before  trial  by  general  court-martial  may  lawfully  occur,  a  formal 
investigation  of  the  alleged  offenses  must  be  conducted  and  a  report  forwarded  to  the 
general  court-martial  convening  authority.  This  pretrial  investigation  (often  referred 
to  as  an  article  32  investigation)  is  normally  convened  by  a  summary  court-martial 
convening  authority.  This  chapter  wUl  discuss  the  legsd  requisites  of  the  pretrial 
investigation. 


NATURE  OF  THE  PRETRIAL  INVESTIGATION 

A.  Scope.  The  formal  pretrial  investigation  (Art.  32,  UCMJ)  is  the  military 
equivalent  of  the  grand  jury  proceeding  in  civilian  criminal  procedure.  The  purpose 
of  this  investigation  is  to  inquire  formally  into  the  truth  of  allegations  contained  in 
a  charge  sheet,  to  secure  information  pertinent  to  the  decision  on  how  to  dispose  of 
the  case,  and  to  aid  the  accused  in  discovering  the  evidence  against  which  he  must 
defend  himself.  Basically,  this  investigation  is  protection  for  the  accused;  but,  it  is 
also  a  sword  for  the  prosecutor  who  may  test  his  case  for  its  strength  in  such  a 
proceeding  and  seek  its  dismissal  if  too  frail  or  if  groundless. 

B.  Authoritv  to  direct.  An  Article  32.  UCMJ,  investigation  may  be  directed 
by  one  authorized  by  law  to  convene  summary  courts-martial  or  some  higher  level 
of  court-martial.  Sfifi  Article  24,  UCMJ.  As  is  true  of  all  other  forms  of  convening 
authority,  the  power  to  order  the  Article  32,  UCMJ,  investigation  [hereinafter  pretrial 
investigation]  vests  in  tiie  office  of  Uie  commander.  Sfifi  Cl^apter  Vm,  Autiiority  to 
otmvene.  page  8-1,  above. 
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C.  MedianiCB  of  directing.  When  the  summaiy  court-martial  or  hi^er 
convening  authority  receives  charges  against  an  accused  which  are  serious  enou^ 
to  warrant  trial  by  general  court-martial,  the  convening  authority  directs  a  pretrial 
investigation.  This  is  done  by  written  orders  of  the  convening  authority  which  assign 
personnel  to  participate  in  the  proceedings.  At  the  time  the  investigation  is  ordered, 
the  charge  sheet  will  have  been  completed  upto,  but  not  including,  the  referral  block 
on  page  2.  Unlike  courts-martial,  pretrial  investigations  are  directed  as  required, 
and  standing  orders  for  such  proceedings  are  inappropriate.  Also,  unlike  courts- 
martial,  there  is  no  separate  referral  of  a  case  to  a  pretrial  investigation  since  the 
order  creating  the  investigation  also  amoimts  to  a  referral  of  the  case  to  the  pretrial 
investigation.  The  original  appointing  order  is  forwarded  to  the  assigned 
investigating  officer  along  with  the  charge  sheet,  allied  papers,  and  a  blank 
investigating  officer's  report  form  (DD  Form  457;  see  alan  MCM,  1984,  app.  5). 

D.  Investigating  officer.  The  pretrial  investigation  is  a  formal  one-officer 
investigation  into  alleged  criminal  misconduct.  The  investigating  officer  must  be  a 
commissioned  officer  who  should  be  a  mqjor/lieutenant  commander  or  above,  or  an 
officer  with  legal  training.  R.C.M.  405(d)(1).  The  advantages  of  appointing  a  judge 
advocate  (when  available)  to  act  as  the  investigating  officer  are  substantial,  especially 
in  view  of  the  increasingly  complex  nature  of  the  militaiy  judicial  process.  Neither 
an  accuser,  prospective  military  judge,  nor  prospective  trial  or  defense  counsel  for  the 
same  case  may  act  as  investigating  officer.  Further,  the  investigating  officer  must 
be  impartial  and  cannot  previously  have  had  a  role  in  inquiring  into  the  offenses 
involved  (e.g.,  as  provost  marshal,  public  affairs  officer,  etc.).  Mere  prior  knowledge 
of  the  facts  of  the  case  wiU  not,  alone,  disqualify  a  prospective  investigating  officer. 
If  such  knowledge  imparts  a  bias  to  the  investigating  officer,  then  he  obviously  is  not 
the  impartial  investigator  required  by  law.  The  law  contemplates  an  investigating 
officer  who  is  fair,  impartial,  mature,  and  with  a  judicial  temperament.  It  is  the 
responsibility  of  the  convening  authority  to  see  that  such  an  officer  is  iq}pointed  to 
pretrial  investigations.  If  it  is  necessary  for  a  nonlawyer  investigating  officer  to 
obtain  advice  regarding  the  investigation,  that  advice  should  not  be  sou^t  from  one 
who  is  likely  to  prosecute  the  case. 

E.  Counsel  for  the  government.  While  the  pretrial  investigation  need  not 
be  an  adversarial  proceeding,  current  practice  favors  having  the  convening  authority 
detail  a  lawyer  to  represent  the  interests  of  the  government,  especially  where  the 
investigating  officer  is  not  a  lawyer.  The  assignment  of  a  counsel  for  the  government 
dora  not  lessen  the  obligation  of  the  investigating  officer  to  investigate  the  alleged 
offenses  thoroughly  and  impartially.  As  a  practical  matter,  however,  the  presence  of 
lawyers  representing  the  government  and  the  accused  make  the  pretrial  investigation 
an  adversarial  proceeding.  Counsel  for  tiie  government  functions  much  as  a 
prosecutor  does  at  trial  and  presents  evidence  supporting  the  allegations  contained 
on  the  charge  sheet. 
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F.  Defense  coimsel.  The  accused's  lights  to  counsel  are  as  extensive  at  the 
pretrial  investigation  as  at  the  general  court-martial.  More  specifically,  an  accused 
is  entitled  to  be  represented  by  civilian  counsel,  if  provided  fay  the  accused  at  no 
e^qiense  to  the  government,  and  by  a  detailed  milhaiy  lawyer,  certified  in  accordance 
with  Article  27(b),  UCMJ,  or  by  a  military  lawyer  of  his  own  choice  at  no  cost  to  the 
accused  if  such  counsel  is  reasonably  available.  See  Chapter  IX,  pages  9-5  throu^ 
9-7,  above,  regarding  an  accused's  rigjht  to  defense  counsel.  TWnilAd  defense  counsel 
at  a  pretrial  investigation  must  be  a  certified  (Art.  27(b),  UCIiW  lawyer  and  should 
be  designated  by  the  appointing  order.  Individual  couirsel,  military  or  civilian,  is 
normally  not  detailed  on  the  appointing  order.  An  accused  is  not  entitled  to  more 
than  one  military  counsel  in  the  same  case. 

G.  Reporter.  There  is  no  requirement  that  a  record  of  the  pretrial 
investigation  proceedings  be  made,  other  than  the  completion  of  the  investigating 
officer's  report.  Accordingly,  a  reporter  need  not  be  detailed.  It  is  common  practice, 
however,  to  assign  a  reporter  to  prepare  a  verbatim  record  —  particularly  in 
complex  cases.  When  such  a  record  is  desired,  the  convening  authority,  or  a 
subordinate,  may  detail  a  reporter;  but,  such  assignment  is  usually  made  or^y  and 
is  not  part  of  the  appointing  order. 

H.  Sample  appointing  order.  The  order  directing  a  pretrial  investigation 
may  be  drafted  in  any  acceptable  form  so  long  as  an  investigation  is  ordered  and  an 
investigating  officer  and  counsel  are  detailed.  A  suggested  format  follows. 


PRETRIAL  INVESTIGA'nON 
SAMPLE  APPOINTING  ORDER 


NAVAL  JUSTICE  SCHOOL 
Newport,  Rhode  Island  02840-5030 


10  August  19CY 

In  accordance  with  Rule  for  Courts-Martial  405,  Manual  for  Courts-Martial. 
ISiBl,  Lieutenant  0)mmander  Carl  Giese,  U.S.  Navy,  is  hereby  sq)pointed  to 
investigate  the  attached  charges  preferred  against  Seaman  John  G.  Guildersleeve, 
U.S.  Navy.  The  charge  sheet  and  allied  papers  are  appended  hereto.  The 
investigating  officer  will  be  guided  by  the  provisions  of  Rule  for  Courts-Martial  405, 
Manual  fnr  Courts-MartiaL  1984,  and  pertinent  case  law  relating  to  the  conduct  of 
laretrial  investigations.  In  addition  to  the  investigating  officer  hereby  appointed,  the 
following  pm*8onnel  are  (fotailed  to  the  investigation  for  the  purposes  indicated. 


Naval  Justice  Sdiool 
Pirooedure  Diviskm 


11-3 


Rev.  1/92 


Commander's  Handbook 


COUNSEL  FOR  THE  GOVERNMENT 

Lieutenant  Andrew  Bailey,  JAGC,  U.S.  Naval  Reserve,  certified  in  acoordanoe 
with  Article  27(b),  Uniform  Code  of  Military  Justice. 

DEFENSE  COUNSEL 

Lieutenant  Bernard  Bridges,  JAGC,  U.S.  Navy,  certified  in  accordance  with 
Article  27(b),  Uniform  Co^  of  Military  Justice. 


THOMAS  HART 
Captain,  U.S.  Navy 
Commanding  Ofiioer 


THE  HEARING  PROCEDURE 

A.  Prehearing  preparation.  When  the  pretrial  investigation  ofiioer  (PTIO) 
receives  his  order  of  iq;>pointment,  he  should  first  study  the  charge  sheet  and  allied 
papers  to  become  thorouj^  familiar  with  the  case.  The  charge  sheet  should  be 
reviewed  for  errors,  and  any  needed  corrections  should  be  noted.  The  PTIO  should 
consult  the  accused,  counsel,  and  the  legal  ofiioer  of  the  convening  authority  to  set 
up  a  specific  hearing  date. 

B.  Witnesses.  All  reasonably  available  witnesses  who  appear  neoessaiy  for 
a  thorough  and  impartial  investigation  are  required  to  be  called  before  the  article  32 
investigation.  Transportation  and  per  diem  e3q;)enses  are  provided  for  both  military 
and  civilian  witnesses.  See  R.C.M.  405(g).  Witnesses  are  "reasonably  available,"  and 
therefore  subject  to  production,  when  the  significance  of  the  testimony  and  personal 
appearance  of  the  witness  outweighs  the  difficulty,  expense,  delay,  and  effect  on 
military  operations  of  obtaining  the  witness'  iq>pearanoe.  RC.M.  405(g)(l)UU.  This 
balancing  test  means  that  the  more  important  the  expected  testimony  of  the  witness, 
the  greater  the  difficulty,  eaqpense,  delay,  or  effect  on  military  qpmrations  must  be  to 
permit  nonproduction.  Similar  coiuiderations  tq>ply  to  the  prc^uction  of  documentary 
and  real  evidence. 

For  both  military  and  civilian  witnesses,  the  PTIO  makes  the  initial 
determination  oonoeming  availability.  For  military  witnesses,  the  irrunediate 
oommanding  ofiioer  of  the  witness  may  overrule  the  PTIO's  determinatimL  The 
decision  not  to  make  a  witness  available  is  subject  to  review  by  the  military  judge  at 
trial. 
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A  civilian  witness  whose  testimony  is  material  must  be  invited  to  testify, 
althou^  he  or  she  cannot  be  subpoenaed  or  otherwise  compelled  to  appear  at  the 
investigation.  Thus,  the  PHO  should  make  a  bona  fide  effort  to  have  such  civilian 
witnesses  appear  voluntarily,  offering  transportation  eapenses  and  a  per  diem 
allowance  if  necessary.  R.C.M.  40S(g)(3). 

C.  Statements.  The  PTIO  has  a  number  of  alternatives  to  live  testimony. 
When  a  witness  is  not  reasonably  available,  even  if  the  defense  otgects,  the  PTIO  may 
consider  that  witness'  sworn  statements.  Unless  the  defense  olgects,  a  PTIO  may 
also  consider,  regardless  of  the  availability  of  the  witness,  sworn  and  unsworn 
statements,  prior  testimony,  and  offers  of  proof  of  mq[)ected  testimony  of  that  witness. 

Upon  objection,  only  sworn  statements  may  be  considered.  Since 
objections  to  unsworn  statements  are  generally  made,  every  effort  should  be  made  to 
get  sworn  statements.  All  statements  considered  by  the  PTIO  should  be  shown  to  the 
accused  and  counsel.  The  same  procedure  should  be  followed  with  respect  to 
documentary  and  real  evidence. 

D.  Testimony.  All  testimony  given  at  the  pretrial  investigation  must  be 
given  under  oath  and  is  subject  to  cross-examination  by  the  accused  and  counsel  for 
the  government.  The  accused  has  the  ri^t  to  offer  either  sworn  or  unsworn 
testimony.  If  undue  delay  will  not  result,  (he  statements  of  the  witnesses  who 
testified  at  the  hearing  should  be  obtained  under  oath.  In  this  connection,  the  PTIO 
is  authorised  to  administer  oaths  in  connection  with  the  performance  of  his  duties. 
JAGMAN,  §  0902a(2)(d). 

E.  Rules  of  evidence.  The  rules  of  evidence  cqiplicable  to  trial  by  court- 
martial  do  not  strictly  apply  at  the  pretrial  investigation,  and  the  PTIO  need  not  rule 
on  objections  raised  by  counsel  except  where  the  procedural  requisites  of  the 
investigation  itself  are  concerned.  This  normally  means  that  coimsels’  objections  are 
merely  noted  on  the  record.  Care  should  be  taken  to  insure  that  evidence  relating 
to  any  search  and  seizure  authorizations.  Article  31,  UCMJ  waniings,  or  similar  legal 
issues,  is  fully  developed  at  the  investigation.  Since  the  rules  of  evidence  do  not 
strictly  ^)ply,  cross-examination  of  witnesses  may  be  very  broad  and  searching  and 
should  not  Iw  unduly  restricted. 

F.  Hearing  date.  Once  the  prehearing  preparation  has  been  completed,  the 
PTIO  should  convene  the  hearing.  The  pretrial  investigation  is  a  public  hearing  and 
should  be  l^ld  in  a  place  suitable  for  a  quasi-judidal  proceeding.  Accused,  counsel, 
reporter  (if  oiw  is  used),  and  witnesses  should  be  present.  Witnesses  must  be 
examined  one-by-one,  and  no  witness  should  be  permitted  to  hear  another  testify. 

NOTE:  A  tearing  guide  for  use  in  pretrial  investigations  may  be  obtained  firom  your 
local  NLSO  or  LSSC. 
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FOST'HEARING  PROCEDURES 

After  the  hearing  is  oonq)leted,  the  investigating  ofiBoer  prepares  his  rqxnt 
pursuant  to  R.C.M.  405(j)  and  submits  it  to  the  commanding  ofiBoer  who  directed  the 
investigation.  The  commanding  ofiBoer  should  consider  the  investigating  ofiBoer's 
recommendation  as  to  diiqxNsition,  but  he  need  not  follow  it.  The  commanding  ofiBoer 
may  dispose  of  the  charges  as  he  sees  fit  jmrsuant  to  RCJd.  401.  In  Navy 
command,  if  he  deems  a  general  court-martial  appropriate,  but  lacks  the  authorily 
to  convene  such  a  court-martial,  he  must  forward  the  report  to  the  area  coordinator, 
absent  direction  to  the  oontraiy  firom  the  general  court-martial  ocmvening  authority 
in  his  chain  of  command,  pursuant  to  JAGMAN,  fi  0128a(l).  In  Marine  commands, 
the  charges  are  forward^  to  the  general  court-martial  convening  authorily  in  the 
chain  of  command,  pursuant  to  JAGMAN,  §  0128b. 

Forwarding  of  the  report  is  acoon:q>lished  by  means  of  an  endorsement  which 
includes  the  recommendations  of  the  ofiBoer  directing  the  pretrial  investigation,  the 
recommendations  of  the  investigating  ofiBoer,  a  detailed  and  e3q>lanatory  chronology 
of  events  in  the  case,  and  any  comments  deemed  iq;)propriate.  A  sample  endorsement 
follows  on  page  11-8. 

K  the  commander  who  ordered  the  investigation  is  also  a  general  court-martial 
convening  authority,  he  may  refer  the  case  to  trial  by  general  court-martial  if  he 
believes  the  charges  are  warranted  by  the  evidence  and  such  disposition  is 
appropriate. 

Before  a  case  is  referred  to  a  general  coiut-martial,  the  convening  authority's 
SJA  must  review  the  case  and  prepare  a  written  legal  opinion  on  the  sufificieniy  of 
the  evidence  and  advisability  of  trial.  See  Artide  34,  UCMJ.  This  written  legal 
opinion  is  referred  to  as  the  pretrial  advice. 

The  advice  of  the  staff  judge  advocate  shall  indude  a  written  and  signed 
statement  which  sets  forth  that  person's: 

A.  Condusion  whether  each  specification  on  the  charge  sheet  alleges  an 
ofiTense  under  the  UCMJ; 

B.  condurion  wlwther  each  all^ation  is  substantiated  by  the  evidence 
indicated  in  the  artide  32  rqxnt  of  investigation; 

C.  conclusion  wheUier  a  court-martial  would  have  jurisdiction  ov«r  the 
accused  and  the  ofiTenseCs);  and 

D.  recommendatkm  oi  the  action  to  be  takmi  fay  the  oonvoiing  authority. 
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The  staff  judge  advocate  is  personally  roq;»n8ible  finr  the  pretrial  advice  and 
must  make  an  independent  and  infommd  appraisal  of  the  char^  and  evidmtoe  in 
order  to  render  the  advice.  Another  persm  may  prepare  the  advice,  but  the  staff 
judge  advocate  is  responsible  for  it  and  must  sign  it  personally. 

The  advice  need  not  set  forth  the  underlying  analysis  or  rationale  for  its 
conclusions.  Ordinarily,  the  diarge  sheet,  forwsrding  letter  and  endorsements,  and 
report  of  invest^tion  are  forwarded  with  the  pretrial  advioe.  In  addition,  the 
pretrial  advioe  should  include  when  impropriate:  a  brief  summary  of  the  evidence; 
discussion  of  significant  aggravating^  extenuating,  or  mitigating  factors;  and  any 
jnrevious  recommendations,  by  commanders  or  others  wlto  have  forwarded  the 
charges,  for  disposition  of  the  case.  There  is  no  l^;al  requirement  to  include  such 
information,  however,  and  fedlure  to  do  so  is  not  error.  Lai^,  it  should  be  noted  that 
the  legal  conclusions  reached  the  SJA  are  binding  on  the  CA;  whereas,  the 
recommendation  is  not. 
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DEPAmniENT  OF  THE  NAVY 
NavalJuatioe  Sdiool 
Newpcni,  Bhode  Uand  02841-S080 


2S^CY 


FIRST  ENDORSEMENT  on  LCDR  Pratriai  L  Officer,  JAGC,  USN, 

Inveatigating  Offioer'a  Report  of  80  Aug  CY 

From:  Commanding  Officer,  Naval  Jiiatice  Sdiodl 

To:  Commander,  Naval  Education  and  Training  Center,  Newpcat 

Sttlg:  ARTICLE  82  INVESHGATION  ICO  SEAMAN  WATT  A.  ACCUSED,  U.S. 
NAVY,  123-46-6789 

1.  Forwarded. 

2.  Recommend  trial  fay  general  court-martial. 
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REVIEW  OF  COURTS-BIARTEAL 


INTRODUCTION 

Ibis  chapter  describes  the  review  of  trials  by  summary,  qpedal,  and  general 
courts-martial.  A  summary  of  the  chapter  follows. 

Upon  the  CQn4>letion  of  every  trial  by  court-martial,  a  written  reotxrd  is 
prepared.  This  record  is  forwarded  to  the  convening  authority  with  a  copy  to  the 
accused.  Within  certain  time  constraints,  depending  upon  the  type  of  court-martial 
and  sentence  ac^judged,  the  accused  may  submit  written  "matters”  which  could  affect 
the  oonvenirtg  authoiri^s  decision  whether  to  aqpprove  or  disapprove  the  trial  results. 
In  a  gmeral  court-martial  or  a  special  court-martial  case  involving  a  bad-conduct 
diacharge,  the  convening  authority's  <tedsk>n  must  also  await  the  written 
recommendatkm  at  the  staff  judge  advocate  (SJA)  or  legal  officer  (LO).  With  the 
benefit  of  this  input,  the  convening  authority  determines,  within  his  sole  discretion, 
adiether  to  qqnove  or  dis^n>iPOve  the  sentence  adjudged.  This  determination  is  in 
the  form  of  a  written  legal  document  called  the  convening  authority's  action. 

After  the  ccmvening  authority  has  taken  his  action,  the  record  of  trial  will  be 
forwarded  for  fturther  review.  Sununaxy  courts-martial,  qpedal  courts-martial  not 
invfdving  a  bad-ccmduct  discharge,  and  all  other  noncapital  courts-martial  in  vdiidi 
qppdlale  review  has  been  waived  will  be  reviewed  by  a  judge  advocate  assigned,  in 
most  cases,  to  the  staff  of  an  otBcer  emeising  general  court-martial  jurisdiction. 
This  writtm  review  will  gmeralty  terminate  tile  mandatoiy  review  process  althouf^ 
in  certain  cases,  the  offlner  eaerdsing  general  court-martial  jurisdiction  himsdf 
have  to  take  final  action. 

General  courts-martial  and  those  qiedal  oourts-maitial  which  indude  a  bad- 
oonhict  dia^arge,  after  initial  review  by  the  convening  authority,  will  normally  be 
reviewed  ftnther  by  the  Navy-Marine  Corps  Court  of  Military  Revfow.  Untooertain 
drcmnstanoes,  the  case  wfll  thereafter  be  considered  by  the  Court  of  Military  Appeals 
and,  posaibty,  the  thiited  Stides  Supreme  Court. 
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SEQUENCE  OF  REVIEW 

A.  Hqiort  of  resulta  of  trial.  Immediately  following  the  final  a4joumment 
a  court-martial,  the  trial  counsel  (TC)  has  an  obligation  to  notify  the  convening 

authority  and  the  accused's  commanding  officer  of  the  results  of  trial.  JAGMAN, 
i  0149.  Additionally,  if  the  sentence  includes  confinement,  the  notification  must  be 
in  writing  with  a  copy  fmrwarded  to  the  oonunanding  officer  or  officer  in  charge  of  the 
brig  or  confinement  fSadlity  concemed.  Sfifi  JAGMAN  A-l-j  for  a  recommended  form. 

B.  The  record  of  a  trial  bv  court-martial 

1.  When  proceedings  at  the  trial  court  level  have  been  completed,  a 
record  of  trial  must  be  prepared.  Once  prepared,  the  record  of  trial  will  be 
authenticated  Iqr  the  signature  of  a  person  who  thereby  declares  that  the  record 
accurately  reports  the  proceedings.  Except  in  unusual  circumstances,  this  person  will 
be  the  military  judge  or  summary  court-martial  officer.  R.C.M.  1104(a). 

2.  RC.M.  1104  requires  that  a  copy  of  the  record  of  trial  be  served 
on  the  accused  as  soon  as  the  record  has  been  authenticated.  This  is  to  provide  him 
with  the  opportunity  to  submit  any  written  "matters"  whidi  may  reasonably  tend  to 
affect  the  convening  authority's  dedsmn  whether  or  not  to  approve  the  trial  results. 
RC.M.  1105.  Hie  content  of  such  "matters"  is  not  subject  to  the  Military  Rules  of 
Evidence  and  could  indude; 

a.  AUc^tions  of  mor  affecting  the  legality  of  the  findinga  of 

sentence; 

b.  matters  in  mitigation  which  were  not  available  for 
consideration  at  the  trial;  and 

c.  demency  reccmimendations.  The  defense  may  ask  any 
person  for  such  a  recommendation,  induding  the  members,  military  jud^,  or  trial 
counsel. 

3.  Except  in  a  summary  court-martial  case,  submission  of  matters 
by  the  accused  in  accordance  with  RCJI.  1105  shall  be  made  within  10  days  after 
the  accused  has  been  saved  with  an  authoitkated  record  of  trial  and,  if  iqiplicable, 
the  service  <m  the  aceuaed  of  the  recomnumdation  of  the  staff  jiulge  advocate  or  legal 
d&er  under  RC  Jd.  1106.  In  a  summary  court-martial  case,  such  submimkm  shall 
be  made  within  7  days  after  the  aoitenoe  is  announced. 

If  the  accused  shows  that  additional  time  is  required  to 
aulMBiit  such  midters,  the  oonvmiiig  authority  may.  Cor  good  cause  drawn,  extend  the 
apidicdUe  period  stated  above  for  not  more  than  an  additkmal  20  days. 
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4.  In  addition  to  the  uqMitfitHn  the  aocuaed,  the  otmvenmg  authority 
must  reonve  a  written  recommendatkm  from  hia  SJA  or  LO  before  taking  action  on 
a  genoral  court-martial  or  a  qwdal  court-martial  case  invudving  a  bad-conduict 
discharge.  RC.M.  1106. 

Hie  purpose  ct  the  recommendation  is  simply  to  assist  the 
convening  authmity  in  deciding  what  action  to  take  im  the  case.  The 
recommendation  is  intended  to  be  a  omciae  written  communication  summarising: 

a.  The  findings  and  aentaace  adjudged; 

b.  the  accused's  service  record,  including  length  and  character 
of  service,  awards  and  decorations,  and  any  records  of  noiyudicial  punishment  and 
previous  convictions; 

c.  the  nature  of  jsretrial  restraint  if  anjr; 

d.  obligations  imposed  upon  the  convening  authority  because 
of  a  pretrial  agreement;  and 

e.  a  specific  recommendation  as  to  the  action  to  be  taken  by 
the  convening  authority  on  the  sentence. 

Identifying  legal  error  is  not  one  of  the  required  goals  of  this 
recommendation.  In  cases  of  acquittal  of  all  diarges  and  specifications,  and  cases 
where  the  proceedings  were  terminated  prior  to  findings  with  no  further  action 
contenqplated,  the  SJA  or  LO  recommendation  is  not  required.  R.C.M.  1106(a). 

5.  Before  forwarding  the  reccnrd  of  trial  and  recommendation  to  the 
convening  authority  for  actitm  under  R.CJd.  1107,  the  SJA  or  IX)  shall  cause  a  copy 

the  recominendatkm  to  be  served  oa  counsel  finr  the  accused.  Sudi  counsel  shall 
have  10  days  to  submit  written  cmnments  on  the  recommendation,  pursuant  to 
RCJd.  1106(f),  for  consideration  fay  the  ocmvening  authority. 

C.  fov  flnwwming  aMthnritv’a  acticm.  The  first  offidal  action 
to  be  taken  with  raqMct  to  the  results  d'a  trial  is  the  convening  auUunify's  action 
(CA's  action).  All  materials  submitted  by  the  accused,  SJA/LO,  and  defense  counsd 
are  preparatory  to  this  clllcial  review.  Artkie  60,  UCMJ,  and  JAGMAN,  S  0151a 
place  the  reqMnwaiility  for  this  initial  review  and  action  on  the  convmiing  autlMarity . 
This  is  true  even  when  the  accused  is  no  Imgsr  assigned  to  the  omvening  authorify’s 
command. 

D.  in  The  CA's  actkm  is  a  legal 

doCTiment  attadhed  to  the  record  at  trial  settuig  forth,  in  preecribed  language,  tte 
convening  antherily's  decisions  and  orders  with  reqpect  to  the  sentence,  tlw 
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confinement  of  the  accused,  and  further  dispositaon.  The  action  taken  with  respect 
to  the  sentence  is  a  matter  falling  within  the  ocmvmiing  authority's  sole  discretion. 
He  may  for  any  reason  or  no  reason  disapprove  a  legal  sentence  in  whole  or  in  part, 
mitigate  it,  suspend  it,  or  change  a  punishment  to  one  of  a  different  nature  as  long 
as  the  severity  of  sentence  is  not  increased.  His  decision  is  a  matter  of  command 
proK^ative  and  is  to  be  made  in  the  interests  of  justice,  disc4>line,  mission 
requirements,  demency,  and  other  appropriate  reasons. 

In  taking  his  action,  the  convening  authority  is  required  to  consider  tiie 
results  of  trial,  the  SJA/LO  recommendation  when  required,  and  any  matter 
submitted  by  the  accused  as  previously  discussed.  Additionally,  the  convening 
authority  ma,v  consider  the  record  of  trial,  personnel  records  of  the  accused,  and  such 
other  matters  deemed  appropriate  by  the  convening  authority.  Any  matters 
considered  outside  of  the  record,  of  which  tiie  accused  is  not  reasonably  aware,  should 
be  disclosed  to  the  accused  to  provide  an  opportunity  for  his  rebuttal. 

After  taking  his  action,  the  convening  authority  will  publish  the  results 
of  trial  and  the  CA's  action  in  a  legal  document  called  a  promulgating  order. 

E.  Subsequent  review 

1.  Mandatory  review 

The  CA's  action  for  every  trial  by  court-martial  is  reviewed  by 
higher  authority.  Certain  reviews  are  mandatory;  once  these  mandatory  re^’lews  are 
completed,  the  case  is  "final."  Other  reviews  are  discretionary;  for  example,  the 
accused  and  his  counsel  must  decide  whether  to  petition  the  Court  of  Military 
^;q>eals  for  review  of  the  case,  whether  to  petition  for  review  by  the  Judge  Advocate 
General,  or  whether  to  petition  for  a  new  trial. 

R.C.M.  1110  governs  waiver  and  withdrawal;  "After  any  general 
court-martial,  except  one  in  which  the  approved  sentence  includes  death,  and  after 
any  qpedal  court-martial  in  which  the  approved  sentence  includes  a  bad-condudi 
dtecharge  the  accused  may  waive  or  withdraw  appellate  review."  According  to  the 
Rule,  the  waiver  or  withdrawal  must  be  a  written  document  establishing  that  the 
accused  and  defense  counsel  have  discussed  the  accused's  rig^t  to  appellate  review; 
that  they  have  discussed  the  effect  that  waiver  or  withdrawal  will  have  on  that 
review;  that  the  accused  understands  these  matters;  and  that  the  waiver  or 
withdrawal  is  submitted  voluntarily.  An  atxused  must  ffle  a  waiver  within  10  days 
after  being  served  a  copy  of  the  CA's  action,  unless  an  extension  is  granted.  A 
withdrawal  may  be  subi^ted  any  time  before  appellate  review  is  completed.  In 
either  case,  however,  once  appellate  review  is  waived  or  withdrawn,  it  is  irrevocable 
and  the  case  will  thereafter  be  reviewed  locally  in  the  same  manner  as  a  summary 
court-martial  or  a  spedid  court-martial  not  involving  a  bad-conduct  disdiarge. 
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2.  Summary  flmirts-fnarfcMl  iipaflial  murta-martiiil  not  mvolvinf  a 
tuMl-nnwAict  discharge,  and  all  other  noncapital  oourta-martial  where  appellate 
review  has  been  waived 

a.  Article  64,  UCMJ,  and  R.CJd.  1112  require  that  all 
summaxy  courts-martial,  non-BCD  ^ledal  courts-martial,  and  all  other  noncapital 
cmxrts-martial  where  appellate  review  has  been  waived  or  withdrawn  by  the  accused, 
be  reviewed  by  a  judge  advocate.  JACUdAN  fi  0153a(l)  requires  this  officer  to  be  the 
staff  judge  advocate  of  an  officer  who  eaerdees  geimral  court-martial  jurisdiction  and 
who,  at  the  time  of  trial,  could  have  exercised  such  jurisdiction  ovmr  the  accused.  In 
all  cases,  the  action  of  the  ctmvening  authority  will  identify  the  officer  to  whom  the 
record  is  forwarded  ly  stating  his  official  title. 

b.  The  judge  advocate's  review  is  a  written  document 
containing  the  following: 


(1)  A  conclusion  as  to  whether  the  court-martial  had 
jurisdiction  over  the  accused  and  over  each  offense  for  which  there  is  a  finding  of 
guilty  which  has  not  been  disajqproved  by  the  convening  authority; 

(2)  a  conclimion  as  to  whether  each  specification,  for 
which  there  is  a  finding  of  guilty  which  has  not  been  disapproved  ly  the  convening 
authority,  stated  an  offense; 

(3)  a  conclusion  as  to  whether  the  sentence  was  legal; 

(4)  a  response  to  each  allegation  of  error  made  in  vmting 

ly  the  accused;  and 

(5)  in  cases  requiring  action  ly  the  officer  exercising 
general  court-martial  jurisdiction,  as  noted  below,  a  recommendation  as  to 
appropriate  action  and  an  opinion  as  to  whether  corrective  action  is  required  as  a 
matt^  of  law. 


c.  After  the  judge  advocate  has  completed  his  review,  most 
cases  will  have  reached  the  end  of  mandatcny  review  and  will  be  considered  final 
within  the  nmaning  of  Article  76,  UCMJ.  If  this  is  the  case,  the  judge  advocate 
revMw  will  be  attadied  to  the  original  record  of  trial  and  a  copy  forwarded  to  the 
accused.  The  review  is  not  final,  and  a  fiuiher  step  is  required,  in  the  fidlowing  two 
situatimis: 


(1)  The  judge  advocate  reotnnmends  corrective  action;  or 
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(2)  the  sentoice  as  iqpproved  by  the  convening  authority 
indudes  a  dismissal,  a  dishonorable  or  bad-oonduct  discharge,  or  oonfinmnent  for 
more  than  «x  months. 


The  existence  of  either  of  these  two  situations  will  require 
the  staff  judge  advocate  to  forward  the  record  of  trial  to  the  officer  eaErardsing  general 
court-martial  jurisdiction  fenr  further  aetkm. 

3.  Spacial  involving  a  haA-mnAtu±  diacharge 

a.  Assuming  that  aiqpellate  review  has  not  been  waived  or 
withdrawn  fay  the  accused,  a  special  court-martial  involving  a  bad-conduct  discharge, 
wl^ther  or  not  suspended  will  be  sent  directly  to  the  Office  of  the  Judge  Advocate 
General  of  the  Navy.  R.C.M.  1111.  After  detailing  appellate  defense  and  government 
counsel,  the  case  then  be  forwarded  to  the  Navy-Marine  Corps  Court  of  Military 
Review  (NMCMR).  RC.M.  1201, 1202.  NMCMR  has  review  authority  similar  to  that 
of  the  convening  authority,  except  that  it  may  not  suspend  any  part  of  the  sentence. 
It  is  also  limited  to  reviewing  only  those  findings  and  sentence  which  have  been 
approved  by  the  convening  authority.  In  other  words,  it  may  not  increase  the 
sentence  approved  by  the  convening  authority  nor  may  it  approve  findings  of  guilty 
already  disapproved  by  the  convening  authority. 

b.  After  review  by  NMCMR,  the  case  wUl  go  to  the  Court  of 
Military  Appeals  (C.M.A.)  for  review  in  the  following  two  instances: 

(1)  If  certified  to  the  C.M.A  by  JAG;  or 

(2)  if  the  C.M.A.  grants  the  accused's  petition  for  review. 

RC.M.  1204. 

c.  Finally,  review  by  the  United  States  Supreme  Court  is 
possible  under  28  U.S.C.  §  1259  and  Article  67(h),  UCMJ. 

4.  General  court-martial 

a.  All  genoral  court-martial  cases  in  which  the  sentence,  as 
^[qnroved,  indudes  dismissal,  punitive  discharge,  or  confinement  of  at  least  one  year 
will  be  reviewed  in  precisely  the  same  way  as  a  spedal  court-martial  involving  a 
bad-CMiduct  discharge.  See  paragraph  3,  above.  Cases  involving  death  are  revmwed 
in  a  siinilar  fashion,  exoqit  that  review  fay  C.MA  is  mandaUny.  Odua*  general 
court-martial  cases  —  those  not  involving  cteath,  dismissal,  punitive  dischtuge,  or 
oonfinMnmt  ci  one  ywr  or  more  —  are  reviewed  in  the  Office  of  the  Judge  Advocate 
General  urukr  Artide  ^a),  UCMJ,  and  RC.M.  1201(b). 
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5.  ttAviing  In  thp  OfBfle  of  the  Jiirigw  Advocate  General 

Article  69<b),  UCMJ,  provides  that  certain  cases  may  be  reviewed 
in  the  Office  of  the  Judge  Advocate  General  and  that  the  findings  car  sentence,  or 
both,  may  be  vacated  or  modified  by  the  JAG  on  the  grounds  of  newly  discovered 
evidence,  fraud  on  the  court,  lack  ot  jurisdiction,  or  error  prejudicial  to  the 
substan^  rifi^ts  of  the  accused.  Review  under  this  artade  may  only  be  granted  in 
a  case  which  has  been  "finaUy"  revmwed,  but  has  not  been  reviewed  by  NMCMR. 
Even  then,  such  review  by  the  JAG  is  not  automatic.  The  accused  must  petition  JAG 
to  review  the  case,  and  JAG  may  or  may  not  agree  to  review  it.  If  the  case  is 
reviewed,  the  JAG  may  or  may  not  grant  relief. 

6.  New  trial 

a.  Article  73,  UCMJ,  provides  that,  under  certain  limited 
conditions,  an  accused  can  petition  Ae  JAG  to  have  his  case  tried  again,  even  after 
his  conviction  has  become  final,  by  completion  of  appellate  review.  The  trial 
authorized  by  article  73  is  not  a  rehearing  such  as  is  ordered  where  prejudicial  error 
has  occurred.  It  is  not  another  frial  such  as  that  ordered  to  cure  jurisdictional 
defects.  It  is  a  trial  de  novo  —  a  brand  new  trial  —  as  if  the  accused  had  never  been 
tried  at  all. 


b.  There  are  only  two  grounds  for  petition: 

(1)  Newly  discovered  evidence;  and 

(2)  fraud  on  the  court. 

c.  Sufficient  grounds  will  be  found  to  exist  only  if  it  is 
established  that  an  iigustioe  has  resulted  from  the  findings  or  sentence  and  that  a 
new  trial  would  probably  produce  a  substantially  more  favorable  result.  R.C.M.  1210. 


ISSUES  AND  OPTIONS  FOR  THE  REVIEWING  AUTHORITY 

The  reviewing  authority  has  many  options  available  to  him  when  he  tak^  his 
action  on  review.  As  an  example,  the  convening  auUunity  may  approve,  sul»tantialfy 
reduce,  or  outright  disapprove  the  sentence  of  a  co^-martial  as  a  matter  of 
command  prerogative.  Ihou^^  no  action  on  findings  of  guilty  is  required,  the 
emvening  authority  may,  as  a  matter  within  his  discretion,  dissq>prove  such  findings 
or  aiqmyve  a  lesser  included  offense.  Tlieee  actions  may  be  taken  fin*  many  reasons 
inchiding  ccoisMimraticHis  of  ccanmand  morale,  clemency  to  the  accused,  or  error  in  the 
record  of  trial.  As  far  as  error  is  concerned,  it  must  be  remembered  that  the 
oonvening  authority  is  not  required  to  search  to  legal  error  or  factual  suffidoKy. 
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He  may,  on  the  other  hand,  determine  that  time  and  mon^  may  be  saved  by 
correcting  error  at  his  level  of  review  rather  than  waiting  for  some  other  authority 
to  return  the  record. 

What  follovrs  is  a  discussion  of  the  various  issues  and  (qi^ons  which  face  Uie 
reviewing  authority  when  he  takes  his  action  on  revkw.  Though  much  of  the 
discussion  will  be  applicable  to  all  authorities  within  the  chain  of  review,  the  primary 
emphasis  will  be  upon  the  action  of  the  convening  authority. 

A.  Sentence 

1.  Generally.  As  long  as  the  sentence  is  within  the  jurisdiction  of  the 
court-martial  and  does  not  exceed  the  maximum  limitations  prescribed  for  each 
offense  in  Part  IV  (Punitive  Articles),  MCM,  1984,  it  is  a  legal  sentence  and  may  be 
approved  by  the  convening  authority.  Cionsiderable  discretion  is  given  to  the 
convening  authority  in  acting  on  the  sentence.  R.C.M.  1107  states  that  "[tlhe 
convening  authority  shall  approve  that  sentence  which  is  warranted  by  the 
circumstances  of  the  offense  and  appropriate  for  the  accused."  It  also  states, 
however,  that  he  "may  for  any  or  no  reason  disapprove  a  legal  sentence  in  whole  or 
in  part,  mitigate  the  sentence,  and  change  a  punishment  to  one  of  a  different  nature 
as  long  as  the  severity  of  the  punishment  is  not  increased."  These  issues  are 
discussed  below. 

2.  Determining  the  appropriateness  of  the  sentence.  In  determining 
what  sentence  should  be  approved  or  disapproved,  the  convening  authority  should 
consider  all  relevant  factors  including  the  possibility  of  rehabilitation,  the  deterrent 
effect  of  the  sentence,  matters  relating  to  clemency,  and  requirements  of  a  pretrial 
agreement. 


3.  Reducing  and  changing  the  nature  of  the  sentence 

a.  Mitigation.  When  a  sentence  is  reduced  in  opiantity  (e.g., 
4  months  confinement  to  2  months  confinement)  or  reduced  in  cpiality  (e.g.,  30  days 
confinement  to  30  days  restriction),  the  sentence  is  said  to  have  been  mitigated. 

b.  Goinmutation-  When  a  sentence  is  changed  to  a 
punishment  of  a  different  nature  (e.g.,  bad-conduct  discharge  to  confinement),  the 
sentence  is  said  to  have  been  commuted. 

c.  General  rules.  In  taking  action  on  the  sentence,  the 
convening  authority  must  observe  certain  rules. 

(1)  When  mitigating  forfeitures,  the  duration  and 
amounts  of  finfmture  may  be  changed  as  long  as  the  total  amount  forfeited  is  not 
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increased  and  neither  the  amount  nor  duration  of  the  forfeitures  mmeeds  the 
jurisdiction  of  the  court-martial. 

(2)  When  mitigating  confinement  on  bread  and  water  or 
diminished  rations,  confinement,  or  hard  labor  without  confinement,  the  convening 
authority  should  use  the  equivalencies  at  R.C.M  1003(bK6),  (7),  and  (9)  as 
appropriate.  For  example,  confinement  on  bread  and  water  may  he  changed  to 
confinement  at  the  rate  of  1  day  of  confinement  on  bread  and  water  equaling  2  days 
of  confinement. 


(3)  The  sentence  may  not  be  increased  in  severity  or 


duration. 

(4)  No  part  of  the  sentence  may  be  changed  to  a 
punishment  of  a  more  severe  type. 

(5)  The  sentence  as  £q}proved  must  be  one  which  the 
court-martial  could  have  a4judged. 


d.  Applicatjon 


(1)  A  punitive  discharge  cannot  be  commuted  to  an 
administrative  discharge,  as  the  latter  could  not  have  been  adjudged  by  the  court- 
martial. 


(2)  Rvample.  A  q)ecial  court-martial  adjudges  a  bad- 
conduct  discharge,  confinement  for  6  months,  forfeiture  of  $68/month  for  6  months. 
The  convening  authority  commutes  the  bad-conduct  discharge  to  confinement  for  5 
months  and  forfeitures  of  $68/month  for  5  months,  then  iq>proves  confinement  for  11 
months  and  forfeiture  of  $68/month  for  11  months.  Result:  convening  authority's 
action  is  ill^i;ai;  the  fl^jproved  confinement  and  forfeiture  for  11  months  is  bqjwnd  the 
jurisdiction  of  SPCM. 


(3)  Confinement  and  forfeitures  for  1  year  cannot  be 
commuted  to  a  bad-conduct  discharge,  even  with  accused's  consent.  A  bad-conduct 
discharge  is  a  more  severe  punishment  and  can  only  be  iq>proved  when  included  in 
the  sentence  of  the  court-martial. 

(4)  A  bad-conduct  discharge  can  be  commuted  to 
confinement  and  forfeitures  for  6  montiu.  The  latter  is  a  less  severe  penalty. 
Confinement  b^ins  to  run  on  the  date  the  original  sentence  was  imposed  by  the 
court-martial,  rather  than  the  date  of  the  commutation. 
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(5)  An  unsuqpended  reduction  in  rate  can  be  commuted 
to  a  auspended  reduction  and  an  unsuapended  forfeiture  <^pay. 

(6)  It  ia  often  difBcult  to  oonqMure  two  authorized 
puniahmenta  oi  diffment  typea  and  decide  udiidb  ia  leaa  aevere.  Fmr  example,  ia  the 
loea  of  500  lineal  numbera  more  or  leea  aevere  than  forfeiture  of  $25  per  month  for 
12  numtha?  The  C.M^  haa  opted  for  "...affirmance  of  [the  CA'a]  judgment  on  I4>peal, 
unkaa  it  can  be  aaid  that,  aa  a  matter  of  law,  he  haa  increaaed  the  aeverity  of  the 
amitenoe.” 


4.  Sbianending  the  agntenca 
a.  ¥^en  wwd 

(1)  R.C.M.  1108  atatea:  "Suqpenaion  of  a  aentence  granta 
the  accuaed  a  probationary  period  during  which  the  auapended  part  of  an  approved 
aentence  ia  not  executed,  and  iq;)on  the  accuaed'a  aucceaaiul  completion  of  which  the 
auapended  part  of  the  aentence  ahall  be  remitted.”  Simply  atated,  the  accuaed  ia 
being  given  an  oiq;K>rtunity  to  ahow,  by  hia  good  conduct  during  the  probationary 
period,  that  he  ia  entitled  to  have  the  auapended  portion  of  hia  aentence  remitted.  In 
thia  context: 


Suapend  meana  to  withhold  conditionally  the 
execution. 

Rgmit  meana  to  cancel  the  un^ecuted 
aentence. 

(2)  Conveningauthoritieaandoffioeraexerciainggenm^ 
court-martial  juriadiction  are  encouraged  to  auapend  all  or  ai^  part  of  a  aentence 
when  auch  action  would  proixK^  diacqrline  and  when  the  accuaed'a  imwpecta  for 
rehabilitation  would  more  likely  be  enhanced  by  probation  than  by  the  execution  of 
all  or  any  part  of  the  aentence  adjudged.  JAGMAN,  §  0151a(3). 

b.  Antomatir  rwrhM^nn  tn  pavgradfi  E-1.  In  accordance  With 
the  power  granted  in  Art  58(a),  UGMJ,  the  Secretary  of  the  Navy  haa  determined 
that  automatic  reducti<m  under  Art  58(a),  UCMJ,  ahall  be  effected  in  the  Navy  and 
Marine  Corpa  in  accordance  with  JAGMAN  4  0152d.  Undmr  the  proviaionB  of 
JAGMAN,  fi  0152d,  a  court-martial  aentence  of  an  enliated  member  in  a  pajigrade 
above  E-1,  aa  igqneved  by  the  convoiing  authmity,  that  indudea  a  punitive 
diacharge,  whether  or  not  auqwnded,  or  confinement  in  exceaa  of  90  daya  (if  the 
aentence  ia  atated  in  days)  or  8  months  (if  stated  in  other  than  dsys)  autcanaticaUy 
reduces  the  member  to  die  paygrade  E-1  as  the  date  the  sentence  is  ^iproved.  As 
a  matter  within  his  ade  diaoratkm,  the  convening  authority  may  retain  ^e  accused 
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in  the  paygrade  held  at  the  time  sentence  or  at  an  intermediate  paygrade  and 
suspend  the  automatic  reducticm  to  paj^prade  E- 1  whidi  would  otherwise  be  in  effect. 
Additumally,  the  convening  authority  may  direct  that  tlm  accuaed  serve  in  ptygrade 
E-1  while  in  confinement,  but  be  returned  to  the  paygrade  h^  at  the  time  oi 
aenteime  or  an  intermediate  paygrade  uptm  release  from  confinmnent.  Failureofthe 
omvening  authority  to  address  automatk  reductkm  will  result  in  the  automatic 
reduction  to  paj^prade  E-1  on  the  date  at  the  CA's  actkm.  The  convmiing  authority 
may,  in  a  pretrial  agreement,  agree  to  suq)end  or  disapprove  autmnatic  i^uction  to 
paygrade  E-1. 


C.  ReqniremAnfai  f«r  »  valid  of  a.  aentence 

(1)  The  conditions  (rf*  the  suspensitm  must  be  in  writing 
and  served  on  the  accused  in  accordanoe  with  RCJM.  1108.  Unless  otherwise  stated, 
an  action  suspending  a  sentence  indudes  as  a  condition  that  the  probationer  not 
violate  any  punitive  artide  of  the  UCMJ. 

(2)  The  suspension  period  must  be  for  a  definite  period 
of  time  which  is  not  unreasonably  long.  This  period  shall  be  stated  in  the  CA  action. 

(3)  A  provision  must  be  made  for  it  to  be  remitted  at  the 
end  of  the  suspension  period  without  further  action.  This  provision  shall  be  induded 
in  the  CA's  action. 


(4)  A  provision  must  be  made  for  permitting  it  to  be 
vacated  prior  to  the  end  of  the  suspension  period.  This  provision  shall  be  induded 
in  the  CA  action. 


Note:  Vacating  means  to  do  away  with  the 
suspension.  See  Proceedinga  tn  vacate  suspension,  below. 

d.  Who  haa  the  power  to  suspend?  The  convening  authority, 
after  improving  the  sentence,  has  the  power  to  suspend  any  sentence  exc^  the  death 
penalty.  The  militaiy  judge  or  members  of  a  court-martial  may  reoommmid 
suspensimi  of  part  or  all  the  sentence,  but  these  reoommmidations  are  not  lnn<fing 
cm  the  convmiing  authority  or  other  hi^ier  authorities. 


e. 


(1)  General  Tequicamaiita,  Anagtofmiaamdnct-tnBarvia 

as  the  basis  fin*  vacation  (rf'tim  matyension  of  a  sentome,  nntat  occur  within  the  period 
of  suspraskm.  The  order  vacating  the  sw^^enrion  must  be  issued  prior  to  the 
eqdri^ioa  the  poriod  of  soqwimion.  The  naming  of  the  period  of  suqpen^m  is 
interntyted  Ity  the  unauthorised  dbeenoe  of  the  pitdiatiomr  car  by  ooBEUiMnioemaiit  of 


Naval  Justice  Sdmd 
nooeciure  uiviSKni 


12-11 


Rev.  im 


Commaikler's  Handbook 


prooeedingB  to  vacate  the  auspenaion.  RCJd.  1109  indicatea  that  vacatk>n  of  a 
auqpended  aentence  may  be  iMaed  on  a  violation  of  the  UCMJ.  Furthermore,  whmi 
all  OT  part  of  the  aentence  haa  been  auapended  aa  a  result  of  a  pretrial  agreemmit, 
caae  law  indicatea  that  the  aui^enaion  m«y  be  vacated  for  vmlatMm  oi  any  of  the 
lawful  requirements  the  probatkm,  induding  the  duty  to  obey  the  local  civilian  law 
(aa  well  as  militaiy  law),  to  refrain  from  associating  w^  known  drug  uaera/dealers, 
and  to  consent  to  searches  of  his  person,  quarters  and  vehide  at  any  time. 

(2)  Hearing  raquirementB.  Procedural  rulas  for  hearing 

requirements  depend  on  the  type  of  suspended  sentence  being  vacated. 

(a)  Sentence  of  any  QCM  or  an  SPCM  innludiny 
approved  BCD.  If  the  suspended  aentence  was  a4judgBd  ly  any  GCM,  or  by  an 
SPCM  which  induded  an  approved  BCD,  the  following  rulea  apply.  After  giving 
notice  to  the  accused  in  accordance  with  RCJlif.  ll()9(d),  the  officer  having  SPCM 
jurisdiction  over  the  probationer  personally  holds  a  hearing  to  inquire  into  the  alleged 
violation  of  probation.  The  procedure  for  the  hearing  is  similar  to  that  prescribed  for 
a  formal  pretrial  investigation  (Art.  32,  UCNU),  and  the  accused  has  the  ri£^t  to 
detailed  and/or  dvilian  counsel  at  the  hearing.  The  record  of  the  hearing  and  the 
recommendations  of  the  SPCM  authority  are  forwarded  to  the  officer  mmrdsing  (3CM 
jurisdiction,  who  may  vacate  the  suspension.  Art.  72,  UCMJ;  RC.M.  1109. 

(b)  Sentence  of  SPCM  not  including  BCD  or 
aentence  of  SCM.  If  the  suspended  sentence  was  adjudged  by  an  SPOd  and  does  not 
indude  a  BCD,  or  if  the  sentence  was  adjudged  by  an  SCM,  the  following  rules  qpply. 
The  officer  having  SPCM  jurisdiction  over  the  probatfoner  personally  holds  a  hearing 
to  inquire  into  the  alleged  violation  of  probation.  The  procedure  for  the  hearing  is 
similar  to  that  prescribed  for  a  formal  pretrial  investigation.  The  probationer  must 
be  accorded  the  same  rig^t  to  counsel  at  the  hearing  that  he  was  entitled  to  at  the 
ooml-martial  which  imposed  the  sentence,  except  thore  is  no  ri|^t  to  request 
individual  militaiy  counsel.  Such  counsel  need  not  be  the  same  counsel  who 
originally  represented  the  probationer.  If  the  <^oer  having  SPCM  jurisdiction  over 
the  probationer  cfoddes  to  vacate  all  mr  a  portkm  ot  the  suspended  sentence,  he  must 
recmd  the  evidence  upon  which  he  relied  and  the  reasons  for  vacating  the  suBpensi<m 
in  his  action.  Art  72,  UCMJ;  RC.M.  1109. 

(c)  The  officer  vdio  actually  vacates  Umsuqiension 
must  execute  a  written  statement  ol  the  evidmioe  he  is  rdying  on  and  his  reasons  for 
vacating  the  suspmision. 

(d)  If,  baaed  on  an  act  misomiduct  in  violatioa 
the  terms  of  suqpmirion,  the  accused  is  confined  prior  to  the  actual  vacation  the 

suyqpended  sentnooe,  a  prdiminaiy  hearing  murt  be  hdd  b^ne  a  neutral  and 
detadied  officer  to  determine  adwtte  tiMfe  is  probable  cauae  to  bdieve  the  eceueed 
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has  violated  the  terms  of  his  suspension.  R.C.M.  1109.  JAGMAN,  §  0160a  indicates 
that  this  officer  should  be  one  who  is  i^pointed  to  review  prelrial  confinement  under 
RC.M.  305.  A  guide  for  procedures  for  vacation  of  suspended  sentences  is  included 
at  page  12-17. 

B.  Post-trial  restraint  pending  con^pletion  of  appellate  review 

1.  Status  of  the  accused.  Hie  accused's  immediate  commander  must 
initially  determine  whether  the  accused  will  be  placed  in  post- trial  restraint  pending 
review  of  the  case.  Specffically,  he  must  decide  whether  he  will  confine,  restrict, 
place  in  arrest,  or  set  free  the  accused  pending  appellate  review.  This  decision  is 
necessary  because  an  accused,  who  has  been  sentenced  to  confinement  by  coiui^- 
martial,  for  example  is  not  automatically  confined  as  a  result  of  the  sentence 
announcement.  Even  though  the  sentence  of  confinement  runs  from  the  date  it  is 
adjudged  by  the  court,  the  sentence  will  not  be  executed  until  the  convening  authority 
takes  his  action.  Thus,  an  accused  cannot  be  confined  on  the  basis  of  his  court- 
martial  sentence  alone.  An  order  from  the  commanding  officer  is  required. 

2.  Criteria.  Since  the  sentence  of  confinement  runs  from  the  date 
ac^udged,  whether  or  not  the  accused  is  confined,  a  commanding  officer  will  usually 
take  prompt  action  with  respect  to  restraint.  R.C.M.  1101(b)  indicates  that  post-trial 
confinement  is  authorized  when  the  sentence  includes  confinement  or  death.  The 
commanding  officer  may  delegate  the  authority  under  this  rule  to  the  trial  counsel. 

C.  Deferment  of  the  confinement  portion  of  the  sentence 

1.  Definition.  As  indicated  in  the  previous  section,  the  confinement 
portion  of  a  sentence  runs  from  the  date  the  sentence  is  at^udged.  Art.  57(b),  UCMJ. 
Deferment  of  a  sentence  to  confinement  is  a  postponement  of  the  nmning  and  service 
of  the  confinement  portion  of  the  sentence.  It  is  not  a  form  of  clemency.  R.C.M. 
1101(c). 


2.  Who  m^y  defer?  Only  the  convening  authority  or,  if  the  accused 
is  no  longer  imder  his  jiirisdiction,  the  officer  exercising  general  court-martial 
authority  over  the  command  to  which  the  accused  is  attached  can  defer  the  sentence. 
RC.M.  1001(c). 

3.  When  deferment  mav  be  ordered.  Deferment  may  be  considered 
only  upon  written  aq>plicati<m  of  the  accused.  If  the  accused  has  requested  deferment, 
it  may  be  granted  anytime  after  the  adjournment  of  the  court-martial,  as  long  as  the 
sentence  has  not  bemi  executed.  RC.M.  1101(c). 

4.  Action  on  the  deferment  regugiit.  The  decision  to  defer  is  a  matter 
of  command  discretion.  As  stated  in  RC.M.  1101(c)(3),  "the  accused  shall  have  the 
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burden  to  show  that  the  interests  of  the  accused  and  the  oonununity  in  release 
outwdfi^  the  community’s  interest  in  confinement.”  Some  of  the  factors  the 
convening  authority  may  consider  include: 

a.  The  probability  ofthe  accused's  flight  to  avoid  service  of  the 

sentence; 

b.  the  probahility  ci  the  accused's  commission  of  other  ofiimses, 
intimidation  of  witnesses,  or  interference  with  the  administration  of  justice; 

c.  the  nature  of  tiie  offenses  (including  the  effect  on  the  victim) 
of  which  the  accused  was  convicted; 

d.  the  sentence  ac()udged; 

e.  the  effect  of  deferment  on  good  order  and  discipline  in  the 

command;  and 

f.  the  accused's  diaracter,  mental  condition,  family  situation, 

and  service  record. 


Althou^  the  decision  to  grant  or  deny  the  deferment  request  falls 
within  the  convening  authority's  sole  discretion,  that  decision  can  be  tested  on  review 
for  abuse  of  discretion.  In  a  recent  decision,  the  Court  of  Military  Appeals  held  that 
the  CA  abused  his  discretion  denying  deferment  where  the  acois^  (an  Air  Force 
captain  who  was  a  physician)  showed  that  he  had  no  prior  record,  that  his  conviction 
was  not  based  on  any  act  of  violence,  that  he  had  made  no  previous  attempt  to  flee, 
that  he  had  custody  of  a  minor  child,  and  that  he  had  substantial  personal  property 
in  the  area. 


5.  Imposition  of  restraint  during  deferment.  No  restrictions  on  the 
accused's  liberty  may  be  ordered  as  a  substitute  for  the  confinement  deferred.  An 
accused  may,  however,  be  restrained  for  an  independent  reason  (e.g.,  pretrial 
restraint  resulting  fix>m  a  different  set  of  facts).  R.C.M.  1101  (c)(5). 

6.  Termination  of  deferment.  Deferment  is  terminated  when: 

a.  The  CA  takes  action,  unless  the  CA  specifies  in  the  action 
that  service  of  the  confinement  after  the  action  is  deferred  (In  this  case,  deferment 
terminates  when  the  conviction  is  final.); 

b.  the  sentence  to  confinement  is  suspended; 
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c.  the  deferment  opirea  by  its  own  terms;  or 

d.  the  deferment  is  rescinded  by  the  oSBoer  who  granted  it  or, 
if  the  accused  is  no  longer  under  his  jurisdiction,  by  the  officer  exercising  general 
court-martial  authority  av&r  the  accu^'s  command.  RCJd.  1101(cK7).  Defmment 
may  be  rescinded  when  additional  information  comes  to  the  authority’s  attention 
whidb,  in  his  discretion,  presents  grounds  for  denial  of  defoment  undw  paragraph 
4,above.  The  accused  must  be  given  notice  of  the  intended  resdssion  and  of  his  ri^t 
to  submit  written  matters.  He  may,  however,  be  required  to  serve  the  sentmice  to 
confinement  pending  this  action.  RC.M.  1107(c)(7). 

7.  Procedure.  A|q>lications  must  be  in  writing  and  may  be  made  hy 
the  accused  at  any  time  after  adjournment  of  the  court.  Hie  granting  or  denying  of 
the  application  is  likewise  in  writing.  If  the  deferment  request  is  used  to  effectuate 
the  intent  of  a  pretrial  agreement  term  suspending  all  confinement,  it  may  be 
submitted  along  with  the  pretrial  agreement  by  the  defense  counsel,  and  the 
convening  authority  may  sign  both  documents  at  once,  well  before  trial. 

8.  Record  of  proceedings.  Any  document  relating  to  deferment  or 
rescission  of  deferment  must  be  made  a  part  of  the  record  of  trial.  The  dates  of  any 
periods  of  deferment  and  the  date  of  any  rescission  are  stated  in  the  convening 
authority  or  supplementary  actions. 

D.  Rvecution  of  the  sentence.  An  order  executing  the  sentence  directs  that 
the  sentence  be  carried  out.  In  the  case  of  confinement,  it  directs  that  it  be  served; 
in  the  case  of  a  punitive  discharge,  that  it  be  delivered.  The  decision  as  to  mcecution 
of  the  sentence  is  closely  related  to  other  post-trial  decisions  involving  suspension, 
deferment  of  confinement,  and  imposition  of  post-trial  restraint. 

1.  Rmnitinn  authorities 

a.  No  sentence  may  be  executed  by  the  convening  authority 
unless  and  until  it  is  aiqproved  by  bim.  R.C.M.  1113(a).  Once  approved,  evmy  part 
of  the  senteiMe,  except  for  a  punitive  discharge,  dismissal,  or  death,  may  be  executed 
by  the  convening  authority  in  his  initial  action.  RC.M.  1113(b).  Of  course,  a 
suspended  sentence  is  ^iproved,  but  not  executed. 

b.  A  punitive  discharge  may  only  be  executed  by: 

(1)  The  officer  exercising  general  court-martial 
jurisdictkai  who  reviews  a  case  when  appellate  review  has  been  waived  under  RC.M. 
1112(f);  or 
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(2)  the  o£5oer  then  exercising  general  court-martial 
jurisdiction  ovmr  the  accused  after  appellate  revmw  is  final  under  RC.M.  1209. 

c.  Dismissal  ms^  be  ordered  executed  only  by  the  Secretary 
of  the  Navy  or  by  such  Under  Secretary  or  Assistant  Secr^ary  as  the  Secretary  may 
designate.  R.C.M.  1113(cK2). 

d.  Death  may  be  ordered  executed  only  by  the  President. 

R.C.M.  1113(c)(3). 

e.  Thoufi^  a  punitive  discharge  may  have  been  ordered 
executed,  it  shall  not  in  fMt  be  executed  until  all  provisions  of  SECNAVINST  5815.3 
series,  concerning  Naval  demeruy  and  Parole  Board  action,  are  in  compliance. 
JAGMAN,  §  0157d. 

2.  4ppallato  lAaw  Under  the  provisions  of  Art.  76(a),  UCMJ,  the 
Secretary  of  the  Navy  may  prescribe  regulations  which  require  that  an  accused  take 
leave  pending  oonqiletion  of  the  tq)pellate  review  process  if  the  sentence,  as  approved 
by  the  convening  authority,  includes  an  unsuspended  dismissal  or  an  unsuspended 
dishonorable  or  bad-conduct  dischai^.  The  secretarial  regulations  concerning 
iq>pellate  leave  are  contained  in  Article  3420280  of  the  MILPERSMAN  for  Navy 
personnel  and  paragraph  3025  of  MCO  P1050.3g,  Regulations  for  Leave.  Liberty  and 
Administrative  Absence,  for  Marine  Corps  personnel.  Stated  very  simply,  procedures 
applicable  to  Navy  and  Marine  Corps  personnel  have  been  revised  to  provide 
authority  to  place  a  member  on  mandatory  iq>pellate  leave;  the  member  can  also 
request  voluntary  iq>pellate  leave. 

E.  Speedy  revifig 

The  accused  has  a  rig^t  to  have  his  case  reviewed  promptly  and  without 
unnecessary  delay.  The  Court  of  Military  Appeals  has  esqpressed  great  interest  in 
protecting  this  ri^t.  As  formerly  applied,  a  presumption  of  prejudice  to  the  accused 
arose  whenever  he  was  in  90  days  of  continuous  confinement  without  the  OEGCMJ 
taking  action.  The  presumption  placed  a  heavy  burden  on  the  government  to  show 
due  diligence  and,  in  the  absence  such  a  showing^  the  diaiges  were  dismissed. 
Latmr,  the  court  softened  its  stance,  rejecting  the  rule  of  presumed  i^ejudke  in  post¬ 
trial  omfinement  cases.  For  cases  aftmr  18  June  1979,  the  Court  has  required  a 
showing  of  qpedfk;  prqfudioe  to  the  accused,  a  rule  whi<^  now  iqpplies  rega^ess  of 
his  post-trial  exmfinement  status.  In  the  absence  of  any  articulated  prejudice  to  the 
accused  caused  fay  dday,  no  corrective  action  will  be  required. 
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^  ww  wj  v  (•kKO  afniKi  d  mcT»pT  •XiPKiyaiCLW^ 


References: 

Art.  72,  UCMJ 
RC.M.  1109 


COURT-MARTIAL  ANY  GCM,  NON-BCD  SPCM, 

SENTENCE:  BCD  SPCM  SCM 


HEARING  Similar  to  Similar  to 

REQUIRED  Art.  32,  UCMJ  Art.  32,  UCMJ 

investigation  investigation 


RIGHT  TO  Same  as  at  GCM  Same  as  at  tyx>e 

COUNSEL  of  C-M  which 

adjudged  the 
sentence 

No  right  to  IMC  No  rig^Jt  to  IMC 


WHO  MAY  OEGCMJ  OESPCMJ,  OESCMJ 

VACATE 


REQUIRED  Written  statement  Written  statement 

RECORD  of  evidence  and  of  evidence  and 

reasons  for  vacating  reasons  for  vacating 


The  accused  may  be  confined  pending  the  decision  to  vacate  the  suspended  sentence.  Unless 
the  proceedings  are  completed  within  7  days,  a  preliminary  hearing  must  be  held  by  an 
independent  ofiBoer  to  determine  whether  thore  is  probable  cause  to  believe  that  the  accused 
has  violated  the  conditions  of  the  suspension. 

The  cmnmencement  of  the  proceedings  to  vacate  the  suspension  interrupts  the  running  o(  the 
period  of  nispension. 

The  hearing  must  be  cmducted  personally  by  the  officer  exerdsing  qpecial/summaiy  court- 
martial  jurisdiction  over  the  probationer. 
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CHAPTER  Xm 


PARTIES  TO  CRIME: 

PRINCIPALS  AND  ACCESSORIES  AFTER  THE  FACT 


INTRODUCTION 

A  party  to  a  crime  is  one  who,  because  of  the  involvement  in  a  criminal  act,  is 
liable  for  punishment.  The  UCSkiJ  classifies  parties  to  crimes  into  two  mt^  groups: 
(1)  principals,  and  (2)  accessories  after  the  fact.  Principals  include  the  perpetrator 
of  the  crime,  any  aiders  and  abettors,  and  any  accessories  before  the  fact. 


TYPES  OF  PRINCIPALS 

Under  Article  77,  UCMJ,  the  following  three  types  of  parties  to  a  crime  are 
considered  principals: 

A  Perpetrator:  A  perpetrator  of  a  crime  is  one  who  actually  commits  the 
crime,  either  personally  or  by  causing  the  crime  to  be  done  throuj^  an 
animate/inanimate  agen<7  or  innocent  human  agent. 

B.  Aider  and  ahcttnr.  An  aider  and  abettor  does  not  actually  commit  the 
crime  but  is  present  at  the  crime,  participates  in  its  commission,  and  shares  in  the 
criminal  purpose.  A  person  is  present  for  purposes  of  being  an  aider  and  abettor 
when  in  a  position  to  aid  the  perpetrator  to  complete  the  crime.  Participation  finr 
purposes  of  being  an  aider  and  abettor  requires  that  the  aider  and  abettor  actively 
participate  in  the  crime  by  assisting  the  perpetrator.  A  mere  bystander  who  doesn't 
tzy  to  stop  the  perpetrator  is  not  an  aider  and  abettor.  A  perscm  such  as  a  ni|^t 
watdunan,  however,  who  has  a  legal  duty  to  prevent  or  stop  crime,  may  beocmie  an 
aider  and  abettor  by  failing  to  take  action. 

C.  Aeeesanry  before  the  fact.  An  acoessoiy  before  the  fact  is  one  who 
oouxisels,  commands,  procures,  or  causes  another  to  commit  an  offense.  The  advice 
must  be  given  witii  Uie  intent  to  encourage  and  promote  the  crime.  Ife  need  not  be 
present  at  the  crime  nor  participate  in  the  actual  commission  of  the  offense. 
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SC»PE  OF  CBDONAL  UABlUrr  OF  FfONCIPALS 

A  principal  is  criminally  liable  tar  all  crimes  ocmunitted  by  another  principal 
if  those  crimes  are  the  natural  and  probable  consequences  tlm  principals'  idan. 


WITHDRAWAL  BT  ACCESSORY  BEFORE  THE  FACT  AND  AmER  AND 
ABETTOR 

An  accessory  briore  the  fact  and  an  aider  and  abator  may  escape  criminal 
liability  by  unequivocally  disassociating  themselveo  from  the  crime  brfore  the 
perpetrator  commits  the  offense.  For  the  withdrawal  to  be  effective,  three 
requirements  must  be  met.  First,  the  accused  must  effectively  countermand  or 
n^(ate  any  assistance  ineviously  given.  Second,  the  accessory  and  aider  and  abettor 
must  communicate  their  withdrawal  in  unequivocal  terms  to  all  the  perpetratms  or 
to  apprc^riate  law  enforcement  authorities.  Finally,  the  communication  must  be 
made  before  the  perpetrator  commits  the  offense. 


ACCESSORY  AFTER  THE  FACT 

A.  The  principal's  offense.  In  reality,  two  crimes  must  be  proven  in  every 
acoessmy  after  the  iSact  jnroeecution:  (1)  the  principal's  crime,  and  (2)  the  accessory's 
crime  of  illegally  assisting  the  principal  to  eacape  apprehension,  trial,  or  punishment 
The  principal  need  not  be  a  person  sulgect  to  the  UCMJ,  but  the  crime  must  be  one 
that  is  recognized  fay  it.  There  is  no  requirement  that  the  principal  be  prosecuted  and 
convicted  before  the  accessory  after  the  fiwt  is  prosecuted. 

B.  ThA  nry*s  knowledge.  Ihe  accessory  must  know  that  the  principal 
had  committed  the  cdfense.  Knowledge,  for  purposes  of  article  78,  must  be  actual 
knowledge  that  the  principal  had  committed  the  offense. 

C.  TtM>  arm— MuriwtanoB.  Artidte  78,  UCMJ,  defines  an  accessory  after 
the  fact  as  cme  who  'Veorives,  comforts,  or  assists"  the  principal.  "Receives"  rriers  to 
harboring  or  concealing  the  principal.  "Crmiforts"  includes  providing  food,  cfothmi^ 
tranqMTtatkm,  and  money  to  the  principal.  "Assists"  indudes  any  act  vdndi  aids  the 
inrindiml's  efforts  to  avoid  detection,  apprehenakm,  or  punishment  Sudi  assietanoe 
wouM  include  acts  midi  as  oonoealing  the  foct  that  the  criine  had  bem  committed, 
destroying  evidenoe,  or  heMng  the  princ^wl  escape.  Mere  foihne  to  report  a  Imown 
offense,  by  itsdf,  dom  not  make  one  an  acwseory  after  the  fact.  Tharemustbesmne 
active  asaistaiioe  midered  to  the  perpetrator. 
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D.  Tiw  awspMmyw  intent.  Aooessory  after  the  fact  is  a  qiedfic  intmit 
ofiimse.  The  prosecution  must  inove  that  tlm  accused  asdsted  the  principal  in  order 
to  help  the  principal  avoid  iqn^rehension,  trial,  or  punishment  The  type  of  assistance 
given  may  be  strong  circumstantial  evidence  of  the  accused's  criminal  intent 
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CHAPTER  XIV 


SOLICITATION*  CONSPIRACY*  AND  ATTEMPTS 


SOUCITATION 

\ 

Concept  of  criminal  aolicitatinn.  A  criminal  solicitation  is  any  statement  or 
conduct  whidi  constitutes  a  serious  request  or  advice  to  another  to  commit  an  offense. 
This  is  a  specific  intent  offense  which  requires  that  the  accused  actually  intended 
that  the  act  solicited  be  carried  out.  The  fact  that  the  solicited  crime  was  not 
attempted  or  completed  is  no  defense. 


CONSPIRACY 

A  Concept  of  conspiracy.  A  oonspiraqy  is  an  agreement  fay  two  or  more 
persons  to  commit  an  offense  against  the  UCMJ,  accompanied  fay  the  performance  of 
an  act  fay  at  least  one  of  the  conspirators  to  accomplish  the  criminal  object  of  the 
conspiracy.  Conspiraiy  is  a  separate  and  distinct  offense  firom  the  intended  crime. 
Thus,  the  fact  that  Uie  intended  crime  was  never  committed  is  no  defense.  On  the 
other  hand,  if  the  intended  crime  is  completed,  the  conspirators  are  criminaUy  liable 
for  both  the  intended  crime  and  for  the  separate  offense  of  conspiracy. 

B.  Form  of  the  agreement.  No  specific  form  of  agreement  is  required.  The 
agreement  to  commit  a  crime  need  not  specify  the  means  to  be  used  nor  the  part  each 
conspirator  is  to  play.  All  that  is  required  to  satisfy  the  agreement  requirement  is 
that  the  conspirators  agree  to  commit  an  offense  against  the  Code.  However,  mere 
idle  talk  about  committing  some  indefinite  crime  in  the  future  is  not,  under  most 
drcumstances,  a  sufficient  agreement. 

C.  Parties  to  the  agreement.  At  teast  two  persons  are  required  for  a 
conspiracy.  None  of  the  accused's  fellow  conspirators  need  be  persons  subject  to  the 
UCMJ.  If  the  only  other  member  of  a  conspiracy  is  a  government  agent  or  informant, 
however,  thm  can  be  no  conspiracy. 
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D.  The  overt  act.  The  second  element  of  conspiracy  requires  that  one  of  the 
conspirators  must  commit  an  overt  act  in  furtherance  of  the  conspiracy.  The  overt 
act  must  be  something  other  than  the  mere  act  of  agreeing  to  commit  tiie  crime.  Any 
acrt  in  preparation  for  the  crime  is  sufficient.  Also,  any  attempt  to  commit  the 
intended  crime,  or  the  cxtmmission  of  the  crime  itself,  will  likewise  satisfy  the 
recpiirement  for  an  overt  act 

E.  Criminal  liability  of  conspirators.  Conspii^  is  a  separate  offense  from 
the  intended  crime.  The  fact  that  the  intended  crime  was  never  attempted  or 
completed  is  no  defense  to  a  conspiracy  charge.  If  the  intended  crime  is  committed, 
however,  all  conspirators  will  be  criminally  liable  not  only  for  the  conspiracy,  but  also 
as  principals  for  the  completed  crime.  Mcneover,  all  conspirators  are  liable  as 
principals  for  any  other  foreseeable  crime  committed  ly  any  conspirator  acting  in 
furtherance  of  the  conspiracy. 

F.  Withdrawal.  A  c»nspirator  may  withdraw  from  the  conspiracy  and 
escape  criminal  liability  for  the  conspiracy  and  for  the  intended  crime.  An  effective 
withdrawal  must  consist  of  affirmative  conduct  which  is  wholly  inconsistent  with 
adherence  to  the  unlawful  agreement  and  which  shows  that  the  withdrawer  has 
severed  all  connection  with  the  conspiracy.  The  withdrawal  must  be  made  before  any 
conspirator  commits  an  overt  act  in  furtherance  of  the  conspiracy.  As  a  practical 
matter,  however,  conspirators  seldom  withdraw  in  time  to  avoid  liability  for  the 
conspiracy  charge.  Since  the  overt  act  recpiired  for  conspiracy  need  only  be  a 
preliminaiy  preparation,  and  smc»  it  may  be  committed  by  any  conspirator,  the 
withdrawing  conspirator's  communication  of  the  withdrawal  usually  occurs  after  the 
overt  act.  Under  such  circumstances,  the  conspirator  is  guilty  of  conspiracy,  but  will 
not  be  criminally  liable  for  the  completed  crime. 


ATTEMPTS 

A.  Concept  of  caiminal  attempts.  Article  80,  UCMJ,  defines  a  criminal 
attempt  as  an  act,  done  with  the  specific  intent  to  commit  an  offense  against  the 
Code,  which  amounts  to  more  than  mere  preparation  and  which  would  tend  to  result 
in  the  intended  crime  being  completed. 
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B.  Specific  intent  to  commit  an  nffisniie.  Hie  accused  must  have  intended 
to  commit  an  offense  against  the  Code.  Proof  of  this  specific  intent  poses  several 
problems. 


1.  Proof  of  intent.  Proof  of  the  accused's  intent  to  commit  an  offense 
may  be  accomplished  by  direct  or  circumstantial  evidence.  The  overt  act  that  the 
acoised  performed  may  itself  be  strong  circumstantial  evidence  of  the  necessary 
criminal  intent.  The  law  assumes  that  people  normally  intend  the  natural  and 
probable  consequences  of  their  acts.  When  the  accused  engages  in  conduct  which 
normally  leads  to  the  commission  of  an  offense,  the  intent  to  commit  a  crime  may  be 
inferred  firom  his  actions. 

2.  FartaiAl  impnaaibilitv  The  law  recogni^  that  one  is  g^ty  of  a 
criminal  attempt  if  he  purposely  engages  in  conduct  which  would  constitute  the 
intended  crime  if  the  attendant  circumstances  were  as  he  mistakenly  believed  them 
to  be. 


C.  The  overt  act.  The  overt  act  required  for  an  attempt  must  be  more  than 
mere  preparation.  Distinguish,  therefore,  the  overt  act  required  for  a  conspiracy,  an 
act  which  can  be  merely  preparatory,  with  that  required  for  attempts.  The  overt  act 
in  an  attempt  must  be  one  which  would  normally  result  in  the  completion  of  the 
crime.  In  o^er  words,  the  act  sets  in  motion  a  secpience  of  events  which  will  result 
in  the  completion  of  the  crime,  unless  someone  or  something  unexpectedly  intervenes. 
Whether  the  required  overt  act  has  been  committed  is  often  a  close  cpiestion. 

D.  Voluntary  abandonment.  If  an  individual  abandons  the  criminal  scheme 
alter  the  overt  act,  but  before  <x)mmitting  the  target  offense,  he  may  have  a  voluntary 
abandonment  defense  to  the  attempt.  This  defense  is  available  only  if  the  criminal 
scheme  is  abandoned  for  purely  humanitarian  reasons;  the  defense  is  not  available 
if  the  abandonment  is  motivated  ly  fear  of  iq)prehension  or  the  target  crime  has  been 
made  more  diffkult. 
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NOTES  (continued) 


CHAPTER  XV 


ORDERS  OFFENSES  AND  DEREUCTION  OF  DUTY 


OVERVIEW.  Three  types  of  orders  offenses  are  proscribed  under  the  UCMJ: 

A.  Violations  of  general  orders  and  regulations  [artide  92(1)]; 

B.  violations  of  other  lawful  orders  [artide  92(2)];  and 

C.  willful  disobedience  of  the  lawful  orders  of  superiors  and/or  of  petty 
officers,  nonconunissioned  officers,  and  warrant  officers  [artides  90(2))  and  91(2)]. 

Closely  related  to  orders  offenses  is  the  offense  of  dereliction  of  duty  [artide 
92(3)].  Both  orders  offenses  and  dereliction  of  duty  involve  the  accused's  failure  to 
perform  a  militaiy  duty. 


THE  LAWFUL  ORDER 

Before  an  accused  can  be  convicted  of  an  orders  offense,  that  particular  order 
must  be  lawful.  Ciieneral  orders  and  regulations,  other  orders  requiring  the 
performance  of  a  military  duty,  and  orders  from  superiors  may  be  inferred  to  be 
lawful. 

A.  Punitive  orders  and  regulations.  Before  violation  of  an  order  or 
regulation  can  be  a  basis  for  prosecution  (other  than  for  dereliction  of  duty),  the  order 
or  regulation  miust  be  punitive;  that  is,  it  must  subject  the  violator  to  the  criminal 
penalties  of  the  UCMJ.  It  must  impose  a  specific  duty  on  the  accused  to  perform  or 
refirain  from  certain  acts.  The  order  may  be  oral  or  written,  or  a  combination  of  both. 
It  cannot  require  further  implementation  b7  aubordinates. 

1.  Nonpunitive  orders  and  reyMlationa.  The  armed  forces  have 
published  millions  of  pages  of  instructions,  regulations,  directives,  and  manuals. 
Some  of  these  regulations  are  merely  policy  statements;  others  detail  rather 
complicated,  specific  procedures.  Nonpunitive  regulations  are  not  intended  to  define 
indiWdual  conduct  which  will  be  considered  criminal  and  which  will  result  in 
prosecution  under  the  UCMJ. 


Nimd  Jurtice  Schod 
Orinunal  Law  Division 


16-1 


Bev.  1/92 


Commander's  Handbook 


f 


2.  Punitive  or  nonpunitive?  A  frequent  issue  —  especially  in  cases 
involving  written  ordmrs  —  is  whether  the  all^;ed  order  was  a  Ef>ecific  mandate  or 
merely  a  nonpunitive  regulation.  The  issue  is  always  decided  on  a  case-by-case 
basis.  No  sinc^e  factor  it)  decisive,  but  the  issue  will  be  determinedly  considering  tile 
following  frctOTs: 


a.  Purpose.  If  the  stated  purpose  of  the  directive  uses 
language  such  as  "provide  guidance,"  "establish  policy,"  or  "promulgate  guictelines  and 
procures,"  the  directive  is  most  likely  nonpunitive.  If  the  stated  purpose  uses 
language  such  as  "establish  individual  duties  and  responsibilities,"  the  directive  is 
most  likely  punitive. 

b.  Specificity.  If  the  directive  expressly  commands  or  forbids 
specific  acts,  it  is  probably  punitive.  If  it  promulgates  only  general  procedures  or 
guidelines,  it  is  probably  nonpunitive.  Specificity  of  language  is  an  extremely 
important  factor. 


c.  Sanctions.  A  nonpunitive  directive  will  seldom  provide 
sanctions  for  violations.  If  the  directive  indicates  that  violators  will  be  subject  to 
disciplinary  action,  the  directive  is  probably  punitive. 

d.  Implementation.  Ifthe  directive  provides  that  its  provisions 
shall  be  implemented  by  subordinates,  it  is  probably  not  punitive. 

e.  Intent.  Sometimes  it  will  be  necessary  to  produce  evidence 
of  the  intentions  of  the  authority  promulgating  the  directive.  Any  notes  or 
memoranda  that  were  written  while  the  directive  was  being  drafted  may  also  be 
helpful.  Intent  is  not  a  decisive  factor  by  itself,  but  it  permits  the  court  to  look 
behind  the  sometimes  ambiguous  language  of  a  directive. 


B.  Was  the  order  issued  by  «  prnpgr  authority?  The  person  issuing  the 
order  must  have  legal  authority  to  do  so.  The  authority  to  issue  orders  may  arise  by 
law,  regulation,  or  custom  of  the  service.  Generally,  a  siq)erior  has  authority  to  issue 
orders  to  a  subordinate.  A  commanding  officer  has  authority  to  issue  orders  to  all 
persons  subordinate  in  the  chain  of  command,  even  those  who  may  hold  a  hig^rar 
military  rank.  A  person  in  the  execution  of  military  police  or  shore  patrol  duties  may 
issue  orders  related  to  law  enforcement  duties  to  all  personnel,  regardless  of  rank. 
Circumstanoes  may  oontirol  whether  or  not  the  person  has  the  authority  to  give  an 
order. 


C.  Did  the  order  relate  to  a  military  duty?  In  order  to  be  a  lawful  order 
under  the  Code,  the  order  must  relate  to  a  militaxy  duty.  Biilitary  duties  indude  all 
activi^s  reasmiabty  necessary  to  saf<^[uard  or  promde  the  morale,  disdpline, 
readiness,  and  mission  of  a  command. 


J 


i 


NavalJiistioe  School 
Criminal  Law  DiviakMi 


16-2 


Rev.  1/22 


Orders  Offenses  and  DerelktHm  of  Duty 


D.  Is  the  order  contrary  to  su^icrior  law?  An  order  ia  unlawM  if  it  ia 
contrary  to  the  Constitution  or  to  the  UCMJ.  In  ocnnbat,  an  order  to  omunit  a 
violation  of  the  law  of  armed  conflict  is  unlawful.  An  order  is  also  unlawflil  when  it 
conflicts  with  the  lawful  ordm*  an  authcnity  siqrerior  to  the  person  iaauing  it 

E.  Is  the  order  an  arbitrary  infringement  on  individnal  rights?  MiUtaiy 
orders  firequently  limit  the  free  exerdae  of  the  servicememba’s  individual  rights  and 
liberties.  Such  an  order  will  be  unlawfiil«  however,  cmly  if  it  arbitrarUy  m 
unreasonably  interferes  with  individual  rights.  An  infringement  on  individual  rights 
is  arbitrary  when  it  bears  no  reasonable  relatkmdiip  to  al^tiinate  military  mission 
or  interest.  It  will  also  be  unlawful  if  it  imposes  a  greater  interfereioe  with 
individual  rights  than  is  reasonably  necessary. 

Conscience,  ethical  standards,  religion,  or  personal  philosophy  must  not 
be  confused  with  the  concept  of  arbiixaiy  infringement  of  individual  rights.  Hie  fact 
that  an  order  may  be  contrary  to  an  individual's  morals  is  not,  by  itself,  a  defmise. 

F.  Does  the  order  unlawfully  impose  punishment?  Punishment  in  the 
military  may  be  lawfully  imposed  only  as  a  result  of  noiyudidal  punishment  or  a 
court-martial  sentence.  Any  other  order  that  either  eiq^iressly  or  impliedly  imposes 
punishment  is  unlawful.  Whether  an  order  is  punishment  or  is  merely  deigned  to 
correct  a  performance  deflcien<y  depends  on  the  facts  of  each  case.  An  order  to 
perform  extra  work  as  a  result  of  a  deficiency  must  be  reasonably  related  to 
correcting  the  deficiency.  Remedial  orders,  often  styled  as  "extra  military  instruction" 
(EMI),  are  common  in  the  military.  To  be  lawful,  they  must  order  the  servicemember 
to  perform  duties  reasonably  related  to  c»rrec;ting  deficdent  performance.  Moreciver, 
the  remedial  duties  must  not  be  performed  at  unreasonable  times  or  under  dearly 
unreasonable  conditions. 

G.  Is  the  order  unreasonably  redundant?  An  order  cannot  merely  restate 
a  pre-existing  duty  nor  repeat  another  ordmr  already  in  effect. 

H.  Is  the  order  spccafic?  Hie  exact  language  of  an  order  is  insignificant  so 
Icmg  as  it  amounts  to  a  positive  mandate  and  is  so  understood  by  the  subordinate. 
Expressing  an  cnrder  in  courteous  language,  rather  than  in  a  peremptory  fi»rm,  does 
not  alter  the  order's  legal  effect.  Moreover,  the  ordmr  must  direct  the  accui^  to 
perform  a  specific  act  whether  it  is  to  do  or  refirain  frum  doing  something. 
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VIOLA'nON  OF  GENERAL  ORDERS  OR  REGULATIONS  [ARTICLE  82(1)] 


A.  General  order.  Part  IV,  para.  16c(l)(a),  MCM,  1984,  defines  general 
ordars  or  general  regulatimis  as  those  carders  car  regulations  gmerally  h> 

an  armed  force.  General  carders  or  regulations  may  be  promulgated  fay  the  following 
authcarities: 


1.  President  of  the  United  l^ates; 

2.  Secretaiy  of  Defimse  (Secretary  of  Transpcnrtation  for  the  U.S. 
Coast  Guard); 

3.  Secretaiy  of  a  military  department,  (e.g.,  Secretaiy  of  the  Navy); 

4.  flag  or  general  officers  in  command,  and  their  superior 
commanders;  and 


5.  officers  possessing  general  court-martial  convening  powers  and 
their  superior  c»imnanders.  (Not  every  such  commander  has  such  authority.  For 
example,  the  UCMJ  gives  commanders  of  overseas  naval  bases  GCM  authority; 
however,  some  cases  have  held  that  this  grant  alone  is  insufficient  authority  to  issue 
general  orders.) 


B.  Discussion 

1.  EfTectivc  date  of  the  order.  Normally,  an  order  is  effective  when 
published.  Sometiines,  however,  an  order  may  provide  Aat  its  provisions  will  not  go 
into  effect  until  a  certain  date  after  publication.  Also,  an  order  may  be  later 
superseded,  amended,  or  canceled. 


2.  Duty  to  obey  the  order.  Not  only  must  the  general  order  be 
lawful,  but  the  accused  must  also  have  had  a  duty  to  ob^  the  order.  Thus,  the  order 
must  ^ve  been  applicable  to  the  accusecL  Althoufi^  many  general  orders  iq;>ply  to 
all  members  within  a  In’anch  of  service,  some  may  qppty  only  to  commanding  officers 
or  commissioiied  officers.  A  general  oixler  whid^  commands  certain  conduct  firom  a 
oommissimied  officer  would  not  be  ^iplicable  to  an  enlisted  person. 

3.  Failure  to  cAey  the  order.  If  the  order  commands  certain  qiedfic 
acts,  the  accused  disobeys  the  <nrder  by  failing  to  perform  those  acts.  If  the  order 
forl^  acts,  the  accused's  commission  of  those  acts  will  constitute  a  violation.  The 
accused's  ignorance  the  provisions  —  or  even  of  their  existence  —  of  a  general 
or^  is  no  drfmise. 


Naval  Jurtioa  Schod 
Crimhial  LawIMviaion 


16-4 


Rev.  1/92 


Orders  Offenses  and  Dereliction  of  Duty 


VIOLATION  OF  OTHER  LAWFUL  ORDERS  [ARTICLE  82(2)] 

A.  Other  lawful  orders.  Violations  of  lawful  orders  other  than  general 
ordors  (and  othw  than  willful  violations  of  orders  of  superiors  and/or 
nonoommissi(med  ofiiom,  petty  offioers,  and  warrant  ofiBoers)  are  prosecuted  under 
Article  92(2),  UCMJ.  The  fundamental  l^|al  principles  applicable  to  general  ord»s 
violations  also  apply  to  article  92(2)  cases,  with  a  few  exceptions  which  will  be  noted 
below. 


B.  Discussion 

1.  The  accMsed  had  knowledge  of  the  order  Unlike  general  orders 
offenses,  the  prosecution  in  an  article  92(2)  case  must  prove  b^ond  a  reasonable 
doubt  that  the  accused  had  actual  knowledge  of  the  order.  Actual  knowledge  may  be 
proven  by  either  direct  or  circumstantial  evidence.  Circumstantial  evidence  would 
include  facts  such  as  the  order  being  announced  at  quarters  when  the  accused  was 
present,  or  the  order  being  posted  on  a  bulletin  board  that  the  accused  normally  read 
daily.  The  accused's  lack  of  knowledge  of  the  order  is  a  complete  defense  to 
prosecution  under  article  92(2). 

2.  The  accused  failed  to  ob^.  The  accused's  failure  to  obey  the  order 
may  be  willful  or  the  result  of  forgetfulness  or  ne^igence.  If  the  order  requires 
instant  compliance,  any  delay  results  in  a  violation.  If  no  specific  time  for  compliance 
is  given,  then  the  order  must  be  complied  with  within  a  time  reasonable  under  the 
drcumstances.  If  the  order  calls  for  performance  of  an  act  at  a  later  time,  or  no  later 
than  a  specified  time,  the  order  is  not  violated  until  that  time  has  passed.  If  the 
order  does  not  state  exactly  how  the  duty  is  to  be  performed,  the  accui^  will  not  be 
guilty  of  an  orders  violation  if  the  acts  are  performed  in  a  reasonable  manner. 


WILLFUL  DISOBEDIENCE  OF  CERTAIN  LAWFUL  ORDERS  [ARTICLES 
90(2)  AND  91(2)] 

A.  Willfiil  disobedience.  The  willful  disobedience  offenses  involve  an 
intentional  defiance  of  authority.  Other  ordmrs  offenses  may  be  the  result  of  either 
a  willful  or  merely  negligent  failure  to  diqy.  Thus,  willful  disobedience  is  the  most 
serious  of  the  orders  offenses.  Artide  90(2)  prohibits  willful  disobedience  of  a 
superiOT  commissioned  OSioer  (W-2  and  above).  Artide  91(2)  forbids  willful 
disobedience  of  a  warrant  (W>1),  noncommissicnied,  or  petty  officer. 
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B.  niBjniBwiftti 

1.  The  accused  received  a  lawful  order.  See  THE  LAWFUL 
ORDER,"  supra,  of  this  diaptmr  for  a  discussion  of  the  lawfulness  of  orders,  llie 
order  must  be  directed  to  the  accused  from  a  si^erkar,  either  personally  <sc  by  way  of 
the  superior's  intermediaiy. 

2.  The  "ultimate  nffenae."  This  doctrine  specifies  that  an  accused 
should  not  be  punished  for  violating  an  order  whidhi  merely  restated  an  existing  order 
or  commanded  the  accused  to  perform  an  existing  duty.  In  such  cases,  the  accused 
should  be  punished  for  the  ultimate  offense  (the  pre-existing  duty). 

3.  Superiority.  For  article  9(K2)  violations,  the  mdmr  must  be  issued 
by  the  accused's  superior  commissioned  officer.  In  its  legal  context,  "superior"  has 
a  special,  limited  meaning.  A  superior  is  one  who  is  superior  to  the  accused  either 
in  rank  or  in  the  chain  of  command. 

a.  Superior  in  rank.  A  si4>erior  in  rank  is  at  least  one 
paygrade  senior  to  the  accused  and  is  a  member  of  the  accused's  brandi  of  service 
(the  Navy  and  Marine  Corps  are  considered  the  same  branch  of  service).  Therefore, 
a  Navy  ensign  is  superior  in  rank  to  a  Marine  corporal,  but  an  Air  Force  general  is 
not  st4)erior  in  rank  to  a  Navy  seaman  recruit  because  th^  belong  to  different 
branches  of  tiie  Armed  Forces. 

b.  Superior  in  chum  of  cnminand.  Regardless  ofrank,  one  who 
is  superior  to  the  accused  in  the  chain  of  command  is  the  accused's  superior.  Thus, 
a  Navy  lieutenant  commander  who  is  commanding  officer  of  a  ship  is  superior  to  a 
Navy  commander  who  is  temporarily  assigned  to  the  ship  as  medical  officer. 
Supmiority  in  chain  of  command  takes  precedence  over  superiority  in  rank. 

4.  Knowledge.  Hie  prosecution  must  prove  b^nd  a  reasonable 
(kmbt  that  the  accused  actually  knew  that  the  person  issuing  the  order  was  a 
superior  commissioned  officer  or  a  petty  officer,  noncommissioned  officer,  or  warrant 
officer.  Knowledge  may  be  proven  by  direct  or  circumstantial  evidence. 

6.  The  acffufH  fiifihayiid.  Hie  sccused's  failure  to  Comply 

with  the  order  must  show  an  intentional  driiance  of  the  victim's  authority.  Failure 
to  comply  with  an  order  because  ai  forgetftilnsss  or  cardessness  is  not  willful 
disobedmnee,  althou|^  it  may  constitute  an  artide  92  other-lawfiil-orders  vidation. 
Willfttl  disobedience  oemnotes  an  intentional  flouting  of  tlw  authority  to  issue  an 
order  to  the  accused. 
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DEBEUCnON  OF  DUIT  [ARTICLE  9S(8)] 

A.  TVardirtion  di«fcinpii«li«ad  from  orders  offenses.  Dereliction  of  duty, 
under  artide  92(3),  is  doaety  rdated  to  the  three  types  of  orders  offimses  discussed 
previottsty.  It  is  dso  distinguishable,  however,  fr(»n  ardors  violaticnis.  The  term 
"dere^ctkm"  covers  a  much  wider  q)ectrum  of  infractions  in  the  porformanoe  of 
duties.  Not  cmly  is  frulure  to  perform  a  duty  prohibited,  but  performing  one's  duty 
in  a  culpably  in^dent  manner  is  also  imdiibited.  The  accused's  duty  nu^r  be  one 
imposed  by  statute,  regulati<m,  order,  or  merely  by  the  custom  of  the  service.  See 
Part  IV,  para.  16c(3),  MCM,  1984. 

B.  nieaimriftti 

1.  TheacrimieH*i»Aity  The  duty  oontonplated  fay  artide  92(3)  is  any 
military  duty  either  specifically  assigned  to  the  accused  or  inddoital  to  the  accused's 
military  assignment 

2.  Knosdedpe.  Prevkws  manuals  did  not  have  this  q;)edfic  element 
On  15  May  1986,  Qiange  2  to  the  MCM,  1984,  added  the  constructive  knowledge 
standard  to  the  manual.  Actual  knowledge  does  not  have  to  be  proven  if  the  accused 
"should  have  known"  of  the  duties.  The  knowledge  can  be  established  fay  custom, 
manuals,  regulations,  literature,  past  behavior,  testimony  of  witnesses,  or  other  wajrs. 

3.  The  accused  was  dcrglict-  Dereliction  of  duty  encompasses  three 
q[>edfic  types  dT  frulure  to  perform:  willAil,  ne^igent,  and  culpably  ineffident 

a.  Willftil  AweKctmn.  The  accused  has  full  knowledge  of  the 
duty  and  deliberately  fails  to  perform  it. 

b.  Nftyiiyint  dgralictinn.  The  accused  has  fuU  knowledge  of 
the  duty,  but  fruls  to  enerdae  ordinary  care,  skill,  or  diligence  in  performing  it.  As 
a  result  of  the  accused's  negligence,  the  ^ty  is  mit  performed  or  is  performed 
incorrectly. 


C.  TVirriiedmi  thrntiyh  eulpable  ineflidencv.  Culpable 
ineflkienqr  is  ineflkmut  or  inadequate  performance  for  whidi  there  is  no  reascmable 
eoDcuae.  If  the  accused  has  the  aMlity  opportunity  to  perform  the  required  duty 
efficiently,  but  performs  it  in  a  sloppy  or  subrtimdard  manner,  the  accused  is  culpaMy 
inefficient  If  the  accused's  frifftire  ie  due  to  inqptitu^,  however,  the  poor 
performance  is  not  the  reeult  of  culpable  inefficiency.  Ineptitude  is  a  gmuine  lade 
of  aMlity  to  perform  properly  debate  diligent  efforts. 
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COMMON  DEFENSES  TO  ORDERS  OFFENSES  AND  DEREUCTION  OF 
DOTY 

Tliree  defenses  which  are  espedally  ^plkable  to  orders  violations  and 
dereliction  are  illegality,  impossibility,  and  conflicting  orders.  Other  defenses  may 
also  be  relevant  in  certain  factual  situations,  but  these  three  defenses  are  among  the 
most  common. 

A.  Tllagalitv.  The  accused  contends  that  the  order  violated  was  unlawful. 
The  most  common  attacks  on  the  alleged  lawfulness  of  an  order  will  be  in  the  areas 
of  the  order  not  relating  to  a  military  duty,  the  order  being  contrary  to  superior  law, 
and  the  order  unlawfully  infringing  on  individual  rights. 

B.  Tfnpntwihility  Impossibility  may  be  a  defense  to  orders  violations  and 
dereliction  of  duty  when  a  physical  or  financial  inability  prevented  the  accused  firom 
complying  with  an  order  or  properly  performing  a  duty. 

Impossibility  is  not  a  defense  to  article  92(1)  and  92(2)  orders  violations 
or  to  dereliction  of  duty  if  the  impossibility  was  the  accused's  own  fault.  In  willful 
disobedience  cases,  however,  impossibility  will  be  a  defense  regardless  of  whether  the 
accused  was  at  fault.  Willful  disohedience  requires  a  willful  nonconq>liance.  Nothing 
less,  not  even  gross  negligence,  will  suffice.  Of  course,  if  the  "impossibility”  is 
deliberately  created  by  the  accused  for  the  q)ecific  purpose  of  avoiding  compliance 
with  an  order,  this  contrived  impossibility  will  not  a  defense. 

C.  Subsequent  fnnflieting  orders  When  a  subordinate  receives  an  order 
from  a  superior,  and  that  order  is  subsequently  oountmnanded  or  nxidified  by  an 
order  firom  another  siq)erior,  the  accused  is  not  guilty  of  a  violation  of  the  original 
order.  This  is  so  whether  or  not  the  officer  who  issued  the  second  order  is  siq>mior 
to  the  officer  who  issued  the  first  order  or  was  authorised  to  countermand  the  first 
order.  Sfifi  Article  1024,  U.S.  Navy  Ifayilwtinng.  1990  for  q)ecific  guidance. 
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CHAPTER  XVI 
DISRESPECT 


OVERVIEW 

Article  89  prohibits  disrespect  toward  a  superior  commissioned  officer.  Article 
91(3)  prohibits  disrespect  toward  a  warrant  (W-1),  noncommissioned,  or  petty  officer 
who  is  in  the  mcecution  of  office.  (Note  also  that  only  warrant  officers  (W-1)  and 
enlisted  persons  can  violate  article  91.)  The  concept  of  superiority  is  identical  to  that 
in  willful  disobedience:  superior  in  rank  or  superior  in  chain  of  command. 


WHAT  IS  DISRESPECT?  A  common  element  of  the  two  disreqiect  offenses  is  that 
the  accused's  language  or  conduct  was,  under  the  circumstances,  disrespectful  to  the 
victim. 

A.  The  accuseu's  behavior.  Disrespect  may  consist  of  words,  acts,  failures 
to  act  req>ectfully,  or  any  combination  of  the  three.  Disreqsect  connotes  contempt. 
The  accused’s  disrespectful  behavior  detracts  from  the  respect  and  authority 
rightfully  due  the  position  and  person  of  a  victim.  The  accused's  disrespectful 
language  may  attack  the  victim's  military  performance  or  may  be  a  personal  insult 
unrelated  to  military  matters.  Hie  fact  that  the  accused's  statement  is  true  is  no 
defense.  Disrespect  may  also  consist  of  contemptuous  behavior,  such  as  turning  and 
walking  away  from  a  superior  who's  talking  to  you. 

B.  The  riTtaimatanoeB.  Although  the  accused's  language  or  conduct  is  the 
most  important  foctor  in  determining  whether  the  accused's  behavior  was 
disreqsectful,  the  drcumstances  of  the  alibied  disrespect  are  also  important.  Social 
engagements  may  allow  greater  familiarity  than  would  be  permitted  during  the 
regular  performance  of  military  duties.  The  prior  relationship  between  the  victim 
and  the  subordinate  may  be  considered.  The  accused's  intent  and  the  victim's 
un^rstanding  the  behavior  is  important  If  the  accused  meant  no  disrespect,  and 
if  the  victim  tocdc  no  ofiimse,  the  accused's  behavior  may  not  have  been  disreqiectfrd 
under  the  drcumstances. 


( 
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1.  AhanAmmant  nf  rank.  Sometimes  a  vicUm  may  provoke  the 
disrespectful  behavior  by  his  or  her  own  outrageous  conduct.  When  a  victim's 
conduct  is  so  dmneaning  as  to  be  undeserving  of  reqpect,  the  victim  is  considered  to 
have  abandoned  his  or  her  rank.  An  accused  who  is  fnovoked  to  disrespectful 
behavior  by  the  victim's  abandonment  of  rank  will  not  be  guilty  of  disrespect 

2.  Private oonversatjons.  PartIV,para.  13c(4),MCM,  1984, counsels 
that "...  ordinarily  one  should  not  be  held  accountable  under  this  artide  for  what  was 
said  or  done  in  a  purely  private  conversation."  A  private  conversation  is  one 
conducted  outside  the  course  of  government  business  and  not  in  public.  The  victim 
concerned  must  not  be  party  to  the  conversation.  If  the  conversation  is  loud  enou^ 
that  others  can  overhear,  the  conversation  is  usually  not  a  private  one. 

3.  Directed  toward  tha  vietim?  The  disrespectful  language  orconduct 
must  be  directed  towards  the  victim.  Contemptible  language  or  gestures  which  are 
not  directed  towards  the  "victim"  may  not  be  disrespectful,  even  if  said  or  done  in  the 
victim's  presence:  however,  a  superior  commissioned  officer  need  not  be  present  for 
disrespectful  language  to  be  "directed  toward"  him  or  hmr. 


DISRESPECT  TOWARD  A  SUPERIOR  COMMISSIONED  OFFICER  (ARTICLE 
89) 


Discussion.  There  are  three  significant  distinctions  between  disrespect  to  a 
superior  commissioned  officer  and  disrespect  to  a  warrant,  noncommissioned,  or  petty 
officer.  First,  the  commissioned  officer  must  be  the  accused's  superior.  Second,  the 
alleged  disrespect  to  the  sioteriOT  commissioned  officer  need  not  occur  in  the  presence 
of  the  commissioned  officer.  Hiird,  the  supmior  commissioned  officer  need  not  be  in 
the  performance  of  official  duties  when  the  disrespect  occurs. 


DISRESPECT  TOWARD  WARRANT  (W-1),  NONCOMBOSSIONED,  OR  PETTY 
OFFICER  [ARTICLE  91(8)] 

A.  PiagMsaMm.  Unlike  disrespect  to  a  superior  commissioned  officer, 
disrespect  to  a  warrant,  noncommiasioimd,  or  petty  officer  must  occur  within  the  si^t 
or  heuruig  of  the  victim  the  disreq>ect.  warrant,  noncommissioned,  or  petty 
(^Bcer  must  also  be  in  the  execution  of  office  at  the  time.  "Execution  of  office"  means 
that  the  person  is  on  duty  or  is  performing  some  military  function.  The  victim  need 
not  be  the  accused's  superior. 

B.  ^rr^nt  officers.  Disrespsct  to  superior  commissioned 
warrant  ol&sers  (W-2  throufl^  W-4)  must  be  dunged  under  artide  89. 
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CHAPTER  XVn 


ABSENCE  OFFENSES 

OVERVIEW.  The  UCMJ  prohibits  four  nugor  types  of  absence  offenses.  They  are: 

A.  Failure  to  go  to,  or  going  from,  an  appointed  place  of  duty  [articles  86(1) 
and  86(2)]; 

B.  unauthorised  absence  fr^m  tmit  or  organization  [artide  86(3)]; 

C.  missing  movement  (artide  87);  and 

D.  desertion  (artide  85). 


FAILURE  TO  GO  TO»  OR  GOING  FROM,  AN  APPOINTED  PLACE  OF  DUTY 
[ARTICLES  86(1)  AND  86(2)] 

A.  (jeneral  concept.  The  two  least  serious  absence  offenses  are  failure  to 
go  to  an  appointed  place  of  duty  [artide  86(1)]  and  going  firom  an  appointed  place  of 
duty  [artide  86(2)]. 

B.  Discussion 

1.  Tjiwfiil  authority.  The  accused  must  have  been  lawfully  ordered 
to  be  at  the  i^pointed  place  of  duty  at  the  prescribed  time.  The  order  may  be 
directed  to  the  accused  individually  or  as  a  member  of  a  group. 


2.  Appointed  plana  nf  dtttv  The  appointed  place  of  duty  must  be  a 
iqMgjfig  location  to  whidi  the  accused  must  rqport  at  a  specific  time.  A  location  such 
as  ”USS  Cambria  County"  or  "Naval  Station,  Norfolk,  Virginia"  is  too  general  to  be 
an  appointed  place  of  duty.  Artides  86(1)  and  86(2)  contemplate  a  spe^c  location 
sudi  as  "the  mess  decks"  or  "Budding  17." 


3.  A  preciiie  time.  A  precise  time  must  be  appointed  foT  the  accused 
to  rqxirt.  Thus,  an  ardor  to  "report  to  Building  M-d  when  your  duties  are  finished" 
is  too  gmeral  as  to  time.  "Report  to  Building  M-6  at  1400"  is  qpedfic. 
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4.  Knowledge.  An  accused  must  actually  know  that  he  was  required 
to  be  at  the  appointed  place  of  duty  at  the  time  prescribed. 

5.  Without  authority.  The  common  element  of  all  absence  offenses 
is  that  the  accused  had  no  authority  to  be  absent. 

6.  Failure  to  gn.  Failure  to  go  to  an  i^pointed  place  of  duty  may  be 
either  intentional  or  the  result  of  ne^^igence.  Failure  to  go  to  an  appointed  place  of 
duty  is  an  instantaneous  offense.  If  the  accused  does  not  report  to  the  appointed 
place  of  duty  at  the  prescribed  time,  the  offense  is  completed.  Reporting  late  is  no 
defense. 


7.  Going  from  appointed  place  of  duty.  The  offense  of  going  from  an 

appointed  place  of  duty  involves  two  distinct  acts.  First,  the  accused  must  have 
reported  to  the  place  of  duty.  Second,  the  accused  must  leave  the  appointed  place  of 
duty  without  authority.  Like  failure  to  go,  going  from  appointed  place  of  duty  is  an 
instantaneous  offense.  Once  the  accused  leaves  without  authority,  the  offense  is 
completed.  The  accused's  subsequent  return  is  no  defense.  If  the  accused  goes  too 
far  from  the  appointed  place  to  be  reasonably  able  to  perform  the  assigned  duty,  the 
accused  has  left  the  place  of  duty. 


UNAUTHORIZED  ABSENCE  FROM  UNIT  OR  ORGANIZA'HON  [AR'HCLE 
86(3)] 


A  General  concept.  Article  86(3)  prohibits  unauthorized  absence  from  the 
servicemember's  unit  or  organization.  UA,  as  this  offense  is  commonly  called,  is  an 
instantaneous  offense,  complete  the  moment  the  accused  becomes  absent  without 
authority.  It  is  also  an  offense  of  duration,  because  the  length  of  an  absence  is  an 
important  aggravating  drcumstance. 

B.  Discussion 


1.  Absence  from  unit  or  organization.  "Unit"  refers  to  a  smaller 
command,  such  as  a  ship,  air  squadron,  or  company.  "Organization"  refers  to  a  larger 
command  such  as  a  large  shore  insta^tion,  base,  or  battalion.  The  terms  may  be 
used  interchangeably.  For  purposes  of  ardde  86(3)  offenses,  the  accused's  unit  is 
usually  the  military  activity  that  holds  the  accused's  service  record.  It  is  the 
command  having  summary  coiurt-martial  jurisdiction  over  the  accused.  When  an 
accused  is  on  temporary  duty  away  from  the  permanmit  command,  the  accused  is 
techmcalty  a  member  of  both  the  permanent  and  the  temporary  unit.  When  a 
servioemmnber,  pursuant  to  permanent  change-of-station  ordters,  detadbes  from  the 
old  command,  that  person  imnMdiately  becomes  a  membm*  of  the  new  command. 
Thus,  should  a  person  traveling  under  P(^  orders  iail  to  report  to  the  new  command. 
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the  unauthorized  absence  would  be  from  the  new  unit  or  organization  even  though 
the  accused  was  never  actually  there. 

2.  "Place  of  duty*  under  artide  86(3>.  The  language  of  article  86(3) 
also  provides  for  an  unauthorized  absence  from  a  "place  of  duty."  "Place  of  duty" 
imder  article  86(3)  must  not  be  confused  with  the  "appointed  place  of  duty"  undm* 
articles  86(1)  and  86(2).  The  article  86(3)  "place  of  duty"  refers  to  a  general  location 
to  whidhk  the  accused  is  assigned. 

3.  Commencement  of  the  unauthorized  absence.  An  unauthorized 
absence  b^^  in  one  of  three  ways:  The  accused  may  leave  the  command  without 
authority;  the  accused  may  fail  to  return  to  the  command  upon  the  ejqpiration  of  leave 
or  liberty  or  the  accused  may  fail  to  report  to  a  permanent  or  temporary  command 
pursuant  to  military  orders. 

4.  Without  authority.  The  accused's  absence  must  be  without 
authority  from  anyone  competent  to  grant  leave  or  liberty. 

5.  Intent.  The  accused's  unauthorized  absence  may  be  intentional 
or  the  result  of  ne^^igence.  If  unforeseen  factors  beyond  the  accused's  control  made 
it  impossible  to  return  from  leave  or  liberty  or  to  report  on  time,  the  accused  will 
have  a  defense  to  unauthorized  absence.  Also,  if  the  accused  honestly  and  reasonably 
believed  that  the  absence  was  authorized,  the  accused  will  not  be  guilty  of 
unauthorized  absence. 

6.  Termination  of  the  unauthorized  absence.  An  unauthorized 
absence  terminates  when  there  is  a  bona  fide  return  to  military  control.  The  absence 
may  be  terminated  either  by  the  accused's  surrender  to  milita^  authorities  or  by  the 
accused’s  iq)prehension. 

a.  Surrender.  When  the  accused  surrenders  to  military 
authorities,  the  unauthorized  absence  terminates.  A  surrender  reqpiires  three  things. 
First,  the  accused  must  iq;)pear  in  person  before  any  military  authority.  Second,  ^e 
accused  must  disclose  his  or  her  status  as  an  unauthoriz^  absentee.  Third,  the 
accused  must  actually  submit  (or  demonstrate  a  willingness  to  submit)  to  military 
ccmtrol.  If  these  requirmnents  are  met,  the  absmtce  is  terminated  even  if  the  accused 
surrenders  to  a  unit  or  armed  force  oUier  than  his/her  own. 

(1)  Physical  praa«wM»-  Merely  writing  or  tdephoning 
mUffaiy  authorities  is  not  sufficient. 

(2)  Disclosure  of  status.  In  order  to  end  the 
unauthmrized  absence,  the  absentee  must  discloee  his  or  hm*  status  of  unauthorized 
absence. 


Naval  Jnstke  Sdiod 
Orimhial  LawDividkm 


17-8 


Rev.  1/92 


Commander's  Handbook 


(3)  Actaial  Mibmiiwimi  to  military  cmitrol.  The  absentee 
must  actually  submit  (or  dmnonstrate  a  willingness  to  submit)  to  militaiy  control. 
Hie  surrender  must  constitute  a  present,  physical  submission  to  military  control. 
"Casual  presence"  aboard  a  military  installation  will  not  end  an  unauthorized 
alraenoe. 

b.  Apprehension  bv  military  authorities.  If  military  authorities  iqpprehend 
someone  they  know  to  be  an  unauthorized  absentee,  the  absence  terminates. 
Usually,  when  military  authorities  apprehend  a  military  member,  th^  will  be  able 
to  determine  throu£^  reasonable  inquiries  and  efforts  if  the  person  is  an 
unauthorized  absentee.  If,  however,  the  apprehended  absentee  deliberately  conceals 
or  misrepresents  his  status  to  the  military  authorities,  and  they  reasonably  rely  on 
the  absentee's  statements  and  release  the  absentee,  the  absence  will  not  usually  be 
considered  terminated. 


c.  Apprehension  bv  civilian  authorities.  An  unauthorized 
absence  often  ends  in  an  arrest  by  civilian  police  and  subsequent  delivery  to  military 
authorities.  The  point  at  which  the  unauthorized  absence  terminates  depends  upon 
the  drcumstances  of  the  civilian  arrest. 

(1)  General  rule:  Termination  upon  notification.  As  a 
general  rule,  the  unauthorized  absence  terminates  when  the  civilian  authorities 
notify  the  military  tiiat  the  absentee  is  in  custody  and  is  available  to  be  returned  to 
military  control. 


(2)  Exception:  Civilian  arrest  pursuant  to  military 
request.  When  military  authorities  request  civilian  authorities  to  apprehend  an 
unauthorized  absentee,  the  unauthorized  absence  will  terminate  when  the  person  is 
iq>prehended  purmiant  to  the  request.  After  a  servicemember  has  been  an 
unauthorized  absentee  for  a  certain  period  of  time,  his  command  will  issue  a  Form 
DD-553.  This  Cfyer  requests  (and  authorizes)  civilian  authorities  to  apprehend  the 
absentee.  Whenever  a  military  member  is  taken  into  civilian  custody  because  of  a 
Form  DD-553,  his  unauthorized  absence  terminates  immediately  upon  apprehension. 

d.  Apprehension  or  surrender?  Sometimes  it  is  difficult  to 
determine  whether  an  absence  ended  fay  q;)prehension  or  surrender.  An  unidentiffed 
military  accused  who  is  arrested  for  minor  civilian  offmises  has  nonetheless 
surrendered  for  military  purposes  if  the  accused  fireely  and  voluntarily  discloses  his 
military  idatus.  On  the  othm*  hand,  if  the  accused  disdoses  military  status  only 
begrudgingfy,  or  for  an  ulterior  motive,  or  when  faced  with  serious  civilian  diarges, 
ffie  absence  is  considered  terminated  by  apprehension  for  military  purposes  as  well. 
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7.  Delivery  of  military  personnel  to  civilian  authorities.  When 
military  authorities  deliver  a  militaxy  member  to  civilian  authorities  for  prosecution 
of  a  civilian  offense,  the  member  is  not  in  a  status  of  unauthorized  absence.  The 
member's  absmice  has  been  ordered  fay  military  authorily.  Even  if  the  person  is 
convicted  of  the  civilian  offense  and  sentenced  to  imprisonment,  the  entire  p«riod  is 
an  authorized  absence. 


MISSING  MOVEMENT  (ARTICLE  87) 

A.  (jeneral  concept.  Missing  movement  is  an  aggravated  form  of 
unauthorized  absence  from  a  unit  or  organization.  The  accused,  while  an 
unauthorized  absentee,  misses  a  significant  movement  of  a  ship,  aircraft,  or  unit. 
The  accused  may  have  intended  to  miss  the  movement,  or  did  so  throu^^  carelessness 
or  nei^ect. 

B.  Discussion 

1.  What  is  a  movement?  A  movement  under  article  87  is  a 
significant  move  of  a  ship,  aircraft,  or  unit.  Whether  a  particular  operation  is  a 
significant  movement  is  a  factual  issue,  to  be  decided  by  evaluating  all  the  facts  and 
drcumstances  of  each  case. 

2.  Individual  or  group  travel.  If  the  accused  misses  a  significant 
movement  of  his  or  her  command,  article  87  ^plies.  Article  87  also  applies,  under 
certain  drcumstances,  to  other  instances  where  the  military  member  is  required  to 
perform  individual  or  group  travel.  The  term  "unit"  not  only  indudes  a  permanent 
military  component,  such  as  a  company,  platoon,  or  squadron,  but  also  a  group 
organized  solely  for  purposes  of  groiq)  travel. 

3.  Military  or  commercial  transportation?  If  the  accused  misses  a 
movement,  the  mode  of  transportation  used,  military  or  commerdal,  is  irrelevant. 
The  mode  of  transportation  may  be  important,  however,  when  the  accused  is  ordered 
to  perform  individual  travel.  If  the  individual  travel  was  to  be  fay  military 
traiwportation  (induding  dvilian  transportaUon  leased  fay  the  military),  the  accused 
will  usually  be  guilty  of  missing  movement  regardless  of  whether  he  or  she  was  a 
crew  member  or  merely  a  passenger. 

4.  Knowledge  of  the  movement,  llie  accused  must  actually  know  the 
iqiproxunate  time  and  date  of  the  iqxxmiing  movement. 
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5.  MiBBing  inovement  by  dawigw  Missing  movement  by  design  is  a 
qpedfic  intent  offense:  the  accused  missed  movmnent  because  he  or  she  q;>edficaUy 
intended  to  do  so.  The  accused's  intent  may  be  proven  fay  direct  ot  circumstantial 
evidence.  As  a  practical  matter,  unless  there  is  direct  evidence  of  the  accused's 
intent,  it  is  difficult  to  prove  missing  movement  fay  design. 

6.  Miminy  movement  throufb  neglect  N^ect  oonnotes  a  failure  to 
make  reasonable  efforts  to  make  the  movement.  It  also  indudes  careless  actions 
undertaken  without  considering  the  reasonable  possibility  that  th^  mi^t  prevmit 
the  accused  from  making  the  movement. 


DESERTION  (ARTICLE  85) 

A.  General  concept.  Desertion  is  the  most  serious  type  of  absence  offense. 
Artide  85a(l)  prohibits  unauthorized  absence  with  the  intent  to  remain  away 
permanently  from  the  unit  or  organization.  Article  85a(2)  prohibits  unauthorized 
absence  with  the  intent  to  avoid  hazardous  duty  or  to  shirk  important  service. 

B.  Discussion  of  artide  85a(l)  desertion 

1.  Relationship  to  unauthorized  absence.  Desertion  with  the  intent 
to  remain  away  permanently  is  merely  an  aggravated  form  of  imauthorized  absence 
from  the  unit  or  organization.  The  additional  element  in  artide  85a(l)  desertion  is 
the  intent  to  remain  away  permanently  from  the  unit  or  organization. 

2.  Intent  to  remain  Rwav  permanentlv.  The  accused  must  specifi¬ 
cally  intend  to  remain  away  permanent)y  from  his  or  her  unit  or  organization.  This 
intent  may  exist  when  the  unauthorized  absence  begins,  mr  it  may  be  formed  at  a 
later  time.  Once  the  intent  is  formed,  the  offense  of  desertion  is  oonq[>lete.  Adiange 
of  heart  is  no  defense.  The  fact  that  the  accused  always  intended  to  return  to 
militaiy  control  is  no  defense  if  the  accused  nonetheless  never  intended  to  return  to 
the  unit  or  organization  the  accused  left.  An  intent  to  return  to  the  unit  at  some 
ind^nite  time  in  the  ftiture  is  a  defense  to  artide  85a(l)  desertion,  as  is  an  intent 
to  return  when  a  certain  event  occurs. 

C.  Deeertion  with  intent  tn  avnid  haMrdmug  rfiity  or  to  shirk  npportant 
service  farticle  as«mi 

1.  General  cnocept.  Artide  86a(2)  desertion  is  nmrely  unauthorized 
absence  fdus  erne  ci  two  q)ecific  intents;  the  intent  to  avoid  hazard^  duty  or  the 
intent  to  shirk  impmtant  service. 
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2.  "Hazardous  duty*  and  "impartant  aermce."  "Hazardous  duty" 
involves  dangsr,  risk,  ot  peril  to  the  individual  performing  the  duty.  Hazardousduty 
need  not  involve  combat.  Even  amne  training  exercises  would  qualify  as  hazardous 
duty.  "Important  service"  denotes  service  that  is  of  substantially  greater  oonsequence 
than  ordinary  everyday  military  service. 


COMMON  DEFENSES  TO  ABSENCE  OFFENSES 

A.  Ignorance  or  mistake  of  fact.  Tlie  conditions  under  whidi  ignorance  or 
mistake  of  fact  is  availahle  as  a  defense  vary  firom  one  absence  offense  to  anothmr. 
To  be  a  defense  to  a  general  intent  offense,  such  as  an  article  86(3)  unauthorized 
absence,  the  ignorance  or  mistake  of  fact  must  be  both  honest  and  reasonable.  An 
Imnest  ignorance  or  mistake  of  fact  is  one  occurring  in  good  faith.  A  reasonable 
ignorance  or  mistake  of  fact  is  one  which  a  reasonable  person  would  make  imder 
similar  circumstances.  Some  other  absence  offenses  are  specific  intent  offenses.  For 
example,  in  a  "missing  movement  throu^  design"  case,  the  ignorance  or  mistake  of 
fact  need  only  be  honest  —  it  need  not  be  reasonable. 

B.  Tmpoaaihilitv.  When  unforeseen  drcumstances  beyond  the  accused's 
control  prevent  the  accused  fivm  being  at  the  iq>pointed  place  of  duty,  unit,  or 
organization  when  required,  the  accused  has  a  defense  of  impossibility.  The  accused 
must  not  be  at  fault,  nor  can  the  accused  contribute  to  the  creation  of  the 
drcumstances  which  make  it  impossible  to  be  at  the  appointed  place  of  duty,  unit,  or 
organization. 


1.  Three  recpiirements  for  impossibility.  In  order  to  constitute  a 
defense  of  impossibility,  the  drcumstances  must  satisfy  three  requirements. 

a.  Unforeseen  drriiTnBtannPB  The  impossibility  must  result 
from  drcumstances  or  events  that  were  not  reasonably  foreseeable. 


2l.  The  accused  canned 


contribute  to  the  creation  of  the  drcumstances  which  caused  the  imporaibility  to 


The  muat  cam 


In 


order  to  be  a  defenae,  it  must  be  actually  impoasflble  for  the  accused  to  be  at  the 
idace  of  duty,  unit,  or  cffganizatkm,  not  just  inamvenient.  The  inability 
must  be  the  accused's  own  inalnlity  and  the  circumatanoeB  must  have  actually  made 
it  hnpoasible  for  the  acoiaed  to  avmd  unauthorized  aheenoe.  Thus,  if  the  accused  k 
ahea^  an  unauthorized  abaenteeudi«n  the  impossibility  ariaee,impoariMlity  will  not 
headrfense.  Imposaihility  is  a  defense  only  when  the  only  reaamt  why  the  accuaed 


was  absent  was  the  unforeseen  dmimetance  or  event. 
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2.  Typee  of  impnawhilitv  Inqxwsibility  may  be  an  unforesemi  act  of 
God,  the  accused's  {diysical  oar  financial  inal^ty,  or  the  unforeseen  acts  of  third 
perscms.  "Acts  ci  God"  indude  suddmi,  une9q;)ected,  unlbresemi  oocunences  such  as 
natural  disasters.  If  the  accused  is  iiyiured,  ill,  or  destitute,  and  such  omdition  was 
ncA  reasonably  foreseeable  and  was  not  tlm  accused's  faul^  the  accused's  condition 
will  be  a  defense  if  it  makes  it  impossible  for  the  accused  to  avoid  being  an 
unauthmized  absentee.  Unforeseen  acts  of  third  persons  which  make  it  impossible 
for  the  accused  to  avoid  unauthorized  absence  will  also  give  rise  to  a  defense  if  the 
acts  were  not  caused  or  provdced  fay  the  accused's  acts. 

3.  Tmpn— ihilitv  gauwaH  hv  dviliftn  arreat.  A  very  common  type  of 
impossibility  fay  acts  of  third  perscms  arises  when  the  accused  is  unable  to  return 
when  required  to  the  unit  or  organization  because  the  accused  has  been  arrested  and 
is  in  the  custody  of  civilian  authmties.  Sudi  drcumstances  may  be  a  defense, 
depending  upon  the  time  of  the  arrest  and  the  reason  for  the  arrest. 

a.  Accused  in  status  of  unauthorized  absence.  If  the  civilian 
arrest  occurs  while  the  accused  is  already  an  unauthorized  absentee,  th«re  is  no 
defense.  The  arrest  did  not  make  it  impossible  for  the  accused  to  avoid  unauthorized 
absence.  The  rule  of  "once  UA,  alwa]^  UA”  governs. 

b.  Accused  on  duty,  leaye^  or  liberty.  An  accused  who  is 
turned  over  to  civilian  authorities  fay  tiie  military  is  not  UA  while  held  fay  the 
civilians  under  that  delivery.  If  a  military  turnover  is  not  involved,  and  if  the 
accused  is  on  duty,  leave,  or  liberty  when  the  arrest  occurs,  the  k^  issue  is  whether 
the  accused  was  at  fault. 


(1)  Accused  convicted  of  civilian  charge.  If  the  accused 
is  convicted  of  the  civilian  charge,  the  time  in  civilian  custody  is  an  unauthorized 
absence.  If  the  arrest  prevented  the  accused  fixnn  returning  fit>m  leave  or  liberty,  the 
accused's  unauthorized  absence  b^ins  <mly  at  the  time  and  date  the  leave  or  liberty 
was  to  expire.  InqMssibility  is  not  a  defense  because  the  accused's  arrest  was  his  or 
her  own  fsult,  as  evidenoed  by  the  amviction. 

(2)  ■rqiiittwH  nf  rivilian  charyiBa  IftheaCCUSed 
is  acquitted  of  all  the  civilian  charges,  tto  period  in  civilian  custody  is  an  excused 
absence.  It  was  impossible  for  the  accused  to  avmd  the  absence  becauae  of  the 
civilian  arrest.  The  foct  that  the  accused  was  acquitted  of  all  civilian  diargse  is 
conchiaive  proof  that  the  accused  was  not  at  fault. 
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(3)  Accused  returned  to  military  without  disposition  of 
avilian  chargee.  If  the  accused  is  returned  to  the  militaiy  without  having  been  tried 
fisr  the  civilian  charges,  the  accused  can  be  found  guilty  of  the  absence  only  if  it  can 
be  proven  that  the  accused  actually  committed  the  civilian  crimes. 

C.  Duress.  Duress  may  be  raised  when  the  accused  or  a  family  member 

is  threatened  with  immediate  harm  and  there  is  no  oiqportunity  to  prevent  the 
danger.  Duress  is  oonto>lled  by  the  actual  facts  and  may  be  unavailable  when  the 
accu^  has  a  chance,  but  fails  to  seek  assistance  throuc^  the  chain  of  command. 

D.  Condonation  of  desertion.  (Condonation  applies  to  desertion  cases  only. 
Condonation  occurs  where  the  accused's  commander,  knowing  about  the  accused's 
alleged  desertion,  unconditionally  restores  the  accused  to  normal  duty  without  taking 
any  steps  toward  disciplinary  action. 
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WHEN  UA  TORBONATBS 

SITUATION 

UA  TERMINATES 

Apfmheision  by  the  militaiy 

at  the  apprehension 

Surrendn'  to  the  militaiy 

at  the  surrender 

Civilian  apfireheiision  for 

UA  pursuant  to  DD  663 

at  the  apprehension 

Civilian  apprehension  for 
civilian  crime,  detained 
kmgm'  due  to  DD  663 

when  the  accuaed  is  being 

hftM  for  Ae  militiirv 

Civilian  aj^rehensfon  for 
civilian  crime,  NO  DD  663 

when  milhaiy  informed  that 
accused  is  available  to  it 

RELATIONSHIP  BETWEEN  UA  STATUS  AND  CIVILIAN  CRIMINAL  CHARGE 

SITUATION 

UA 

NOT  UA  DURATION 

UA,  dv.  arrest;  acquit 

X 

for  the  mtire  period 

UA,  dv.  arrest;  no  trial 

X 

for  the  entire  period 

UA,  dv.  arrest;  convict 

X 

for  the  eatire  period 

On  Leave;  arrest;  acquit 

X 

no  'unauthorised" 
absence 

On  Leave;  arrest;  no  trial 

X* 

*  if  trial  counsel  proves 
accused  "at  fault* 

(fiv  all  the  time  over 
leave) 

Leave;  arrest;  convicted 

X** 

**  aU  the  tinm  ovmr  leave 

Militaiy  turnover  to  civilians 

X 

alwasrs  "authorised* 

TOE  USUAL  RULE;  ONCE  UA,  ALWAYS  UA 
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CHAPTER  XVm 

THE  GENERAL  ARTICLE:  ARTICLE  134 


OVERVIEW 

Article  134  offenses  fall  within  three  general  categories  of  offenses:  (1)  conduct 
prejudicial  to  good  order  and  discipline;  (2)  service-discrediting  conduct^  and  (3) 
federal  noncapital  crimes.  The  concept  of  a  general  article  such  as  artide  134  is  an 
andent  one  in  military  law.  General  artides  i^peared  in  militaiy  codes  as  early  as 
the  fourteenth  century.  Much  of  artide  134's  language  is  substantially  unchanged 
from  the  time  of  the  American  Revolution.  An  accused  cannot  be  charged  for  a 
violation  of  artide  134  for  an  offense  spedfically  mentioned  elsewhere  in  the  UCMJ. 


CONDUCT  PREJUDICIAL  TO  GOOD  ORDER  AND  DISCIPLINE 

The  first  dause  of  artide  134  prohibits  "all  disorders  and  ne^ects  to  the 
prejudice  of  good  order  and  discipline  in  the  armed  forces."  The  accused's  conduct 
must  directly  prc^dice  or  tend  to  prejudice  good  order  and  discipline.  The  act  must 
have  a  substantial  relationship  to  military  activity. 


SERVICE-DISCREDITING  CONDUCT 

The  second  dause  of  artide  134  prohibits  "all  conduct  of  a  nature  to  bring 
discredit  upon  the  armed  forces."  "Discr^t"  means  an  iiyuiy  to  the  reputation  of  the 
armed  forces.  It  is  suflident  if  the  accused's  conduct  reasonably  tends  to  ii\jure  the 
reputation  of  the  armed  forces. 


CONDUCT  THAT  IS  BOTH  PREJUDICIAL  AND  DISCREDITING 

Many  of  the  artide  134  offenses  are  both  pr^didal  to  good  order  and 
disdpline  and  service-discrediting.  For  this  rrason,  artide  134  pleadings  need  not 
qpecffically  state  that  the  accused's  conduct  was  prc^didal  or  of  a  service- 
discrediting  imture. 
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FEDERAL  NONCAPITAL  CRIBIES 

Hie  third  dause  of  article  134  prohibits  "crimes  and  offenses  not  capital."  Hiis 
phrase  rrfers  to  federal  noncapital  crimes  not  qpedfically  mentioned  elsewhmre  in  the 
UCMJ.  Federal  noncaintal  Senses  may  be  prosecuted  under  one  of  two  types  of 
statutes:  federal  statutes  with  unlimited  aiqplicati<m  or  federal  statutes  of  limited 
q^ilication  or  jurisdiction.  One  of  these  federal  statutes  of  limited  jurisdiction  is  the 
Federal  Assimilative  Crimes  Act  found  at  18  U.S.C.S  13.  Prosecution  under  the  third 
dause  of  article  134  is  usually  rather  complicated,  and  an  attorn^  should  always  be 
consulted. 

FEDERAL  ASSIMILATIVE  CRIMES  ACT 

If  conduct  is  not  prohibited  fay  a  qiedfic  artide  of  the  UCMJ  or  by  a  federal 
statute,  it  still  may  be  prosecuted  under  artide  134  if  the  state  in  which  the  "offense" 
occurred  prohibits  it.  A  court-martial  cannot  enforce  state  law;  however,  the  state 
statute  can  be  assimilated  into  the  federal  law  use  of  the  Federal  Assimilative 
Crimes  Act  This  act  assimilates  state  law  whenever  there  is  no  federal  statute 
governing  the  accused's  specific  acts,  provided  that  the  acts  occur  in  an  area  subject 
to  either  exclusive  or  concurrent  federal  jurisdiction. 
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NOTES  (continued) 
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CHAPTER  XIX 


CONDUCT  UNBECOMING  AN  OFFICER  AND  GENTLEMAN 


OVERVIEW 

The  offense  of  conduct  unbecoming  an  officer  and  gentleman,  under  article  133, 
is  closely  related  to  theories  of  prosecution  undmr  artide  134.  BoA  artides  133  and 
134  prohibit  general  types  of  conduct  rathmr  than  qpedfically  defined  acts.  Like 
artide  134,  artide  133  is  the  product  of  andent  traditions  in  militaiy  disdpline. 
Unlike  artide  134,  however,  artide  133  indudes  offenses  specifically  mentioned 
elsewhere  in  the  UCMJ,  as  well  as  those  unmentioned  offenses  which  are  nonetheless 
established  in  military  tradition.  Offenses  listed  elsewhere  in  tiie  Code  may  be 
charged  under  artide  133,  as  long  as  the  terminal  element  of  conduct  unbecoming  an 
officer  can  also  be  proven  b^nd  a  reasonable  doubt. 


DISCUSSION 

A.  StatiiR  vsf  the  accused.  Artide  133  applies  smly  to  commissioned  officers, 
cadets,  and  midshipmen. 

B.  Accused's  conduct.  To  constitute  an  offense  under  artide  133,  the 
accused's  conduct  must  have  a  double  significance.  First,  it  must  unbecome  the 
accused  as  an  officer  compromising  his  standing  in  the  military  profession. 
Second,  it  must  also  unbecome  the  accused  m  a  gentleman  by  impugning  his  honor 
or  integrity  or  otherwise  subjecting  the  accused  to  sodal  disgrace.  Artide  133  does 
not  address  every  departure  firom  the  moral  attributes  common  to  the  ideal  officer 
and  perfect  gentleman:  only  serious  departures  are  covered. 
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ASSAULTS 


OVERVIEW 

Ahhoufi^  the  UCMJ  providee  for  more  than  a  dozen  q;>ecific  types  of  assault, 
the  structure  of  the  law  of  assaults  is  rather  simple.  All  assaults  are  based  on  the 
8inq>Ie  assault,  which  is  merety  an  unlawful  offer  or  attempt  to  do  bodily  harm.  All 
the  other  varieties  of  assaults  are  merely  simple  assaults  plus  additional  aggravating 
facts. 


SDfPLE  ASSAULT  (ARTICLE  128) 

A  General  concept.  The  simple  assault  occurs  when  an  accused  unlawfully 
attempts  or  offers  to  do  bodily  harm  to  another  person.  No  actual  harm  or  striking 
occurs.  Simple  assault  is  significant  because  it  is  the  foundation  upon  which  all  the 
various  types  of  assault  offenses  are  constructed. 

B.  Discussion 

1.  Attempt-type  assault  Hie  attempt-type  simple  assault  occurs 
when  the  accused  attempts  to  strike  or  do  bodily  harm  to  another  person.  Hence, 
there  is  no  such  crime  as  "attempted  assault”;  as  soon  as  an  attempt  is  made,  an 
assault  has  been  ocnnmitted.  The  accused  must  qiedfically  intend  to  strike  or  do 
bodily  harm  to  the  other  person.  The  intended  victim  nc^  not  be  aware  of  the 
attempt.  Like  any  (^er  attempt,  the  accused's  act  must  be  more  than  mere 
preparation. 
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2.  Qffer-tvpp  bubbtiU  An  offer-type  sinqile  assault  involves  an 
unlawful  demonstration  of  violence  vdiidi  causes  another  person  to  reasonably 
mqprehmid  inuninoit  bodify  harm.  The  accused  need  not  intend  to  actual^  harm 
anyone.  The  offer  may  merely  be  a  cu^paUy  ne^igent  act  that  appears  menacing  or 
threatening.  A  culpably  n^ic^t  act  is  tlm  result  more  than  ontinaxy  carelessness 
ornei^ect  It  involves  a  wrongful  disregard  fiar  the  foreseeable  amsequem^s  one's 
actions.  In  the  offer-type  assault,  it  is  the  victim's  state  of  mind  that  is  important. 
The  vktim'nrast  reasonably  anticipate  that  bodily  harm  is  imminent.  The  victim 
need  not  actually  be  afraid.  The  test  is  whethmr  a  reasonable  person,  in  the  same 
circumstances,  would  believe  that  unlawful  fcarce  or  violence  was  about  to  be  q;>plied 
to  his  or  her  person.  Menacing  or  threatening  words,  by  themaelvea.  do  not 
constitute  an  offer-type  assault. 

3.  Conditional  offera  of  violence.  Sometimes  the  accused's  q;>parently 
threatening  gestures  may  be  accompanied  by  statements  which  seem  to  negate  any 
intent  fay  the  accused  to  actually  cany  out  the  threat  For  example,  suppose  the 
accused  raises  his  clenched  fist  towards  another  person  and  says,  "Smith,  if  you 
weren't  my  brother-in-law.  I'd  slug  you."  This  is  a  conditional  offer  of  violence. 
Despite  the  accused's  menacing  gestures,  the  accused's  language  indicates  that  no 
harm  is  intended.  Therefore,  no  offer-type  assault  has  occurred. 

4.  Unlftwfiil  force  or  violence.  In  the  context  of  nmple  assaults, 
"fcnrce  or  violence"  refers  to  actions  that  are  of  a  violent  nature  or  that  threaten 
imminent  violence.  An  act  of  force  or  violence  is  unlawful  if  it  is  done  without  legal 
justification  or  excuse. 


ASSAULT  CONSUMMATED  BY  A  BATTERY  (ARTICLE  128) 

A.  flangral  mwiggpt.  An  assault  consummated  ly  a  battery  is  merely  a 
simple  assault  which  results  in  bodily  harm  or  a  striking  of  the  victim. 

B.  Discuaaion 

1.  Bodily  harm.  A  battery  is  the  unlawful  implication  of  force  or 
vidmice  to  anotiier  person.  "Bodfiy  harm"  indudes  any  phjnrical  iiyuiy  to  or  offensive 
touchily;  of  another  person,  however  slii^t. 
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2.  wtote  «f  A  battsvy  nmy  be  committed  by  the 

accused's  iutentional  set  or  throuc^cu^^ableiiei^igenoe.  The  accused  need  xK^intmid 
to  inflict  any  particular  kind  crf'bodily  harm,  nor  does  the  accused's  intent  have  to  be 
directed  towi^  any  qiecific  victim.  Hie  battexy  itself  proves  the  assault,  so  no 
attempt-offer  analysis  is  necessaiy.  A  batteiy  may  also  be  a  result  of  culpaUe 
n^^l^enoe.  Shnplene^igmce,  whidi  is  merely  the  failure  to  exercise  ordinary  care, 
is  inMdSdent  to  result  m  an  assault 


ASSAULT  WITH  A  DANGEROUS  WEAPON  OR  OTHER  MEANS  OR  FORCE 
UKEI.Y  TO  PRODUCE  DEATH  OR  GRIEVOUS  BODILY  HARM  (ARTICLE 
128) 


A.  General  ooncqpt.  One  of  the  most  common  aggravated  forms  of  assault 
is  assault  with  a  dangerous  weapon  or  means  likely  to  produce  death  or  grievous 
bodily  harm,  like  all  other  aggravated  forma  of  assault,  this  offense  is  merely  a 
ample  assault  plus  the  aggravating  drcumstance  of  the  nature  of  the  weapon,  means , 
or  force  used  in  the  assault 

B.  THaflinminn 

1.  Bodily  harm  not  required.  Assault  with  a  dangerous  weapon  or 
means  likely  to  produce  grievous  bodily  harm  may  arise  from  a  simple  offer-type  or 
attempt-type  assault  or  it  may  involve  an  assault  consummated  by  a  battery.  Bodily 
harm  is  required. 

2.  Waapnn  in«»an«.  nrr  frirop  TtiiR  ayyra  vntod  form  of  aBwanlt  in vnlvww 

the  use  of  a  deadly  or  dangerous  weapon.  It  also  indudes  the  use  of  other 
instruments,  devices,  means,  or  forces  that  are  dangerous  when  used  in  the  way  the 
accused  used  them.  The  weiqMm,  means,  oar  force  must  actually  be  dangerous.  A 
means  or  force  is  likely  to  produce  grievous  bodily  harm  when  the  natural  and 
probable  result  oi  the  accused's  use  oi  the  means  or  force  would  be  serious  physical 
iiyuiy.  The  hey  is  the  way  in  vdiidi  the  accused  used  the  means  or  force. 

3.  GrievouabndilylMirm  'Bodily  harm”  indudes  any  physical  iqjuxy 
to,  <nr  offimsive  toudung  of,  another  person.  "Grievous”  bodily  harm  requires 
fractured  oar  dislocated  bones,  deq>  cuts,  tom  members  of  the  body,  smious  damage 
to  internal  organs,  or  other  grave  physical  ixguries. 
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INTENTIONAL  INFUCnON  OF  GRIEVOUS  BODILY  HARM  (ABnCLE  128) 

A.  GirievoiiB  bodily  harm  Hie  offoue  of  intontional  infliction  of 

grievous  bodily  harm  requires  that  grievous  bodily  harm,  as  defined  earlier,  actually 
be  inflicted. 

B.  The  accused’s  intent.  The  accused  must  qpedfically  intend  to  inflict 
harm.  No  degree  of  negligence,  no  matter  now  wanton  or  reckless,  will  suffice. 
Mmeover,  the  accused  must  intend  to  inflict  grievous  harm,  not  just  ordinary  bodily 
harm. 


ASSAULT  UPON  CERTAIN  OFFICERS  [ARTICLES  MKl)  AND  91(1)] 

A.  General  concept.  Assaidt  upon  certain  military  authorities  is  one  of 
several  aggravated  fcnrms  of  assault  where  the  principal  aggravating  drcumstance  is 
the  status  of  the  victim.  Article  90(1)  prohibits  assaults  upon  superior  commissioned 
officers  in  the  emcution  of  their  office.  Article  91(1)  prohibits  assaults  upon  warrant 
or  noncommissioned  and  petty  officers  in  the  execution  of  office. 

B.  Discussion 

1.  Basic  assault  The  assault  may  be  either  a  simple  assault,  either 
ofier-type  or  attempt-type,  or  an  assault  consummated  fay  a  battery. 

2.  Superiority.  The  superiority  concept  is  the  same  as  is  discussed 
with  req[)ect  to  willful  disobedience  and  disrespect  Under  article  90(1),  the  victim 
must  be  the  accused's  superior  commissioned  officer.  Under  article  91(1),  howevm-, 
superiority  is  merely  an  <q;)tional,  aggravating  element  for  victims  who  are 
noncommissioned  or  petty  officers. 

3.  Anmwwti'w  knowledge.  The  accused  must  have  had  actual 
knowledge  that  the  victim  was  his  warrant,  superior  commissioned,  or  (siq)erior) 
noncommissioned  or  petty  officer. 

4.  RwOTitinn  of  office.  The  victim  must  be  in  the  execution  of  his 
(rffloe.  One  is  in  the  executkm  of  office  when  engaged  in  any  act  or  service  required 
or  autlMaised  by  statute,  regulatkai,  superior  orders,  or  military  custom.  The  victim 
must  be  performing  a  lawfiil  duty  in  a  lawful  manner  in  order  to  be  in  the  executfon 

In  order  to  remove  <nie  firmn  the  status  of  being  in  the  execution  of  office, 
his  or  her  actions  must  be  definitely  criminal  w  illegal  and  not  just  deviations  from 
prescribed  inocedures. 
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ASSAULT  CONSUMMATED  BY  A  BATTERY  UPON  A  CHILD  (ARTICLE  128) 

A.  General  concept.  Anotl^  aggravating  drcumstanoe  arises  when  the 
victim  is  a  child  under  age  sixteen.  This  offense  is  the  last  of  the  three  types  of 
assaults  under  article  128  that  require  Uiat  the  assault  be  consummated  by  a  battery. 

B.  nidguMtiftn 

1.  Rndily  harm.  This  offense  requires  that  bodily  harm  actually 
occur.  Bodily  harm  includes  any  physical  iryuiy  to  or  offensive  touching  of  the  victim, 
however  sli^t. 

2.  Unlawful  force  or  violence.  This  offense  is  commonly  used  to 
prosecute  child-abuse  cases.  The  bodily  harm  must  be  unlawful,  i.e.,  without  legal 
justification  or  excuse.  A  parent  is  authorized  by  law  to  administer  corporal 
punishment  to  his  or  her  child.  The  privilege  to  administer  corporal  punishment  does 
not  include  mireasonable  physical  abuse. 

3.  Child  under  sixteen.  At  the  time  of  the  assault,  the  victim  must 
be  under  age  sixteen.  The  accused's  knowledge  or  belief  about  the  child's  age  is 
immaterial. 


OTHER  ASSAULTS  AGGRAVATED  BY  THE  VICTIM'S  STATUS  (AR'nCLE 
128) 


A.  General  concept.  Part  IV,  para.  54e,  M(M,  1984,  provides  for  increased 
maximum  punishments  when  the  victim  of  the  assaiilt  falls  within  one  of  several 
other  classes. 

B.  PiflcuflaiQn 

1.  ConuniasionecL  warrant.  nononmmiMinnpd  or  petty  oflioer. 
Unlike  the  assaults  prosecuted  under  articles  90(1)  and  91(1),  assaults  on 
commissioned,  warrant,  noncommissioned,  or  petty  officors  under  article  128  do  not 
require  that  the  victim  be  in  the  execution  of  office  and  siq>eriority  is  nevm  an 
element. 


2.  PerMMi  in  tlift  mpmitinn  nf  pnlipe  duties.  A  person  is  in  the 
executkm  of  police  duties  whenever  engaging  in  any  law  enforcement  act  or  service 
authcnrised  by  rtatute,  r^pilation,  8iq»erk»  order,  or  military  custom.  The  victim 
must  perform  the  ptdke  duties  in  a  lawful  maimer. 
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3.  a«nti»wl  mr  lookout  A  B^Dtinel  or  lookout  is  one  who  is  assigned 
to  a  duty  requiring  extra  alertness  to  constantly  watch  for  the  iq>proach  of  an  enemy, 
to  kxdc  for  danger,  to  maintain  security  of  the  perimeter  of  an  area,  or  to  guard 
stores. 


4.  Bodily  harm.  Bodily  harm  need  not  be  inflicted  on  any  of  the 
above  individuals.  A  simple  offer-type  or  attempt-^q)e  assault  will  suffice. 

6.  Accused’s  ImowWga  Tlie  accused  must  actually  know  of  the 
victim's  status.  Constructive  knowledge,  ie.,  that  the  accused  should  have  known, 
will  not  suffice. 


ASSAULT  WITH  INTENT  TO  COMMIT  CERTAIN  SERIOUS  OFFENSES 
(ARTICLE  184) 

A  General  concept.  Article  134  {nrohibits  assaults  committed  with  the 
intent  to  commit  one  of  several  serious  crimes.  Such  assaults  can  also  sometimes  be 
charged  as  attempts  to  commit  the  intended  crime. 

B.  Discussion.  The  accused  must  apedfically  intend  to  commit  murder, 
voluntary  manslaui^ter,  rape,  robbery,  sodomy,  arson,  burglary,  or  housebreaking. 
Hie  accused's  intent  is  usually  proven  through  drcuinstantial  evidence  involving  all 
the  accused's  actions  before,  during,  and  after  the  assault. 


COMMON  DEFENSES  TO  ASSAULT  OFFENSES 

A  jiiHtification.  An  act  of  force  or  violence  committed  during  the 

prqiier  performance  of  a  lawful  duty  is  legally  justified.  This  defense  of  legal 
jus^cation  has  two  requirements.  First,  the  accused  must  be  pmforming  a  lawM 
duty,  which  may  be  imposed  by  u  statute,  regulation,  siqimor  order,  or  custom  of  the 
service.  Evm  wfami  an  order  to  commit  an  act  finroe  or  violence  is  not  lawful,  the 
accused  has  a  defense  if  the  accused  hrmestty  believed  the  order  to  be  lawful,  and  if 
a  porami  ci  ordinary  understanding  would  not  have  known  that  the  mdm*  was 
unlawftil.  Second,  the  duty  must  be  performed  in  a  proper  manner.  The  accused  may 
use  (mty  enouf^  force  reasonably  necessary  to  carry  out  the  duty. 
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B.  suMLXAw  One  who  is  free  from  fault  may  use  reasonable  force,  even 
deadliy  focee  if  neoeaaaiy,  to  defend  against  unlawfiil  bodily  harm.  Self-defimse  will 
an  accused's  acta  only  when  botii  of  the  following  questions  are  answered  in 
the  affirmative. 


1.  Self-defense  will  not  excuse  the 

accuaed's  acts  whmi  the  accused  intentionally  started  the  altercation.  Howevmr, 
siqjpoee  that  the  accused  provdmd  the  other  party's  hostile  actions  and  then 
wtthdrew,  intmiding  to  avK^  any  ftuther  hostility.  If  the  (^her  party  continues  the 
even  after  the  accused's  withdrawal,  the  accused  may  then  act  in  self-defense. 
The  oUier  party  has  become  the  aggressor.  Likewise,  an  accused  who  willing 
engagM  in  mutual  combat,  such  as  a  barroom  free-fm-all,  may  not  successfully  claim 
self-defense.  If  the  oiqponent  should  uneaqMctedly  resort  to  deadly  force  (e.g.,  pulls 
a  knife),  thereby  wralatlwg  the  afiray,  the  accused  may  be  permitted  to  defend 
against  the  excessive  force. 


2.  Did  the  accused  use  a  reasonable  degree  of  force? 


a.  In  homicide  or  assault  involving  deadly  force,  or  battery 
involving  dAadlv  fame 

(1)  The  accused  reasonably  believed  that  death  was 
about  to  1*0  inflifftnd  Taking  into  account  all  the  drcumstances,  the  accused's 
apprehension  of  death  or  grievous  bodily  harm  must  have  been  one  which  a 
reasonable,  prudent  person  would  have  held  under  the  drcumstances. 


(2)  TTia  Hflfliniad  hnncrtly  believed  that  the  foroe  uaed  waa 
or  grievous  bodily  harm.  This  element  is 
entirely  subjective.  The  accused  is  not  olgectively  limited  to  the  use  of  reasonable 
force.  Aooordincty,  such  matters  as  the  accused's  emotional  control,  education,  and 
intelligenoe  are  relevant  in  determining  the  accused's  actual  belief  as  to  the  force 
necessary  to  rqfiel  the  attack. 


b.  In  other  assault  cases 


(1)  Tlwi  wMMnnahlv  believed  that  hodilv  harm 

wMiimmiiMmt  Taking  into  account  all  the  drcumstances,  the  accused's  apprehmision 
of  imminent  bodily  harm  must  have  been  reasonable. 
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(2)  TIm»  ■ffriMftd  honeatly  believed  that  forop.  imed  wan 
nstnuamanr.  pmmdiiur  it  waa  leaa  than  force  reanoniiblv  likely  tn  result  in  death  or 
griflVDua  bntiily  harm.  A  perscm  who  peroeives  imminent  bo^Jy  harm  does  not  have 
an  iiwlimItoH  ric^t  to  resort  to  force.  The  accused  must  have  had  an  honest,  good- 
faith  beli^  that  force  was  actually  necessary  to  defend  against  imminent  bodily  harm. 
The  accused's  belief  need  not  be  the  beli^  that  the  so-called  "reasonable  person" 
would  have  held.  Thus,  factors  such  as  the  accused's  intelligenoe,  emotional  state, 
and  sobriety  are  relevant  There  is  no  duty  imposed  on  the  accused  to  retreat  in  the 
face  of  attach  This  is  a  sulgective  test.  Dm  type  and  amount  of  force  used  is  limited 
to  that  reasonably  neoessaiy  to  protect  oneself.  There  is  no  requirement  that  the 
accused  meet  force  with  exairtly  the  same  kind  of  force. 


C.  Threatened  use  of  HftaHly  foroB.  In  order  to  deter  an  assailant,  the 
accused  may  offer,  but  not  actually  apply  or  attempt,  such  means  or  force  which 
might  likely  cause  death  or  grievous  bodily  harm.  Such  deadly  force  may  be 
threatened  even  thou^  the  accused  only  reasonably  anticipated  only  minor  bodily 
harm. 


O.  riefenae  nf  another.  One  may  lawfully  use  force  in  defense  of  another 
person  under  the  same  conditions  that  self-defense  could  be  invoked.  The  person 
aided  must  not  be  the  aggressor  nor  a  willing  mutual  combatant.  The  accused  is 
limited  to  the  use  of  that  d^ree  of  force  reasonably  necessary  to  protect  the  victim. 
Mistake  of  fact  as  to  who  was  really  the  aggressor  is  not  a  defense. 

E.  Consent  An  accused  is  not  guilty  of  an  alleged  assault  consummated 
by  a  battery  if  the  alleged  victim  lawfully  consented  to  the  battery.  The  victim's 
consent  must  be  freely  given  before  the  striking  or  offensive  touching.  Consent 
obtained  by  threats,  duress,  or  fraud  is  not  lawful  consent.  No  one  can  lawfully 
consent  to  a  battery  that  is  likely  to  produce  death  or  serious  physical  iiuury,  except 
where  the  act  is  necessary  to  save  the  victim's  life.  No  one  can  lawfully  consent  to 
any  act  that  constitutea  an  unlawful  breach  of  the  peace.  Finally,  the  victim's 
consent  may  be  limited.  If  the  battery  goes  beyond  the  extent  to  wMch  the  victim 
corwented,  the  battery  will  be  unlawful. 

F.  Dureaa.  Duress  is  available  as  a  defense  to  any  crime  less  smious  than 
murder  whmi  the  accused's  acts  were  not  voluntary,  but  the  result  of  a  reasonable, 
wdl-grounded  fear  that,  if  he  or  she  didn't  omunit  the  assault,  the  accused  or  any 
imiooent  person  would  be  immediately  killed  or  seriously  ir\jured. 
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G.  Accident.  In  an  assault  case,  the  accused  will  not  be  guilty  if  his  or  her 
acts  were  unintentional  and  not  due  to  culpable  ne^igence.  An  accident  is  an 
unintentional  act  which  occurs  while  the  accused  is  otherwise  acting  lawfully.  It  is 
not  the  une]q)ected  consequence  of  a  deliberate  act. 

H.  Special  privilege.  The  law  recognizes  certain  other  limited  situations 
where  one  may  ri^tfiilly  use  force  against  another,  even  without  the  other  person's 
consent.  A  parent  is  privileged  to  use  reasonable  amounts  and  types  of  ooix)oral 
punishment  to  discipline  a  minor  child.  A  custodian  or  guardian  of  children  or 
mentally  incompetent  persons  may  use  limited,  reasonable  force  to  care  for  or  control 
the  persons  in  the  custodian's  ^arge.  The  rightful  occupant  of  any  premises, 
whether  home  or  place  of  business,  is  privileged  to  use  reasonable  force  to  expel 
persons  unlawfully  on  the  premises. 
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CHAPTER  XXI 


DISTURBANCE  OFFENSES 


OVERVIEW.  The  UCMJ  prohibits  five  m%jor  offenses  involving  public  disturbance 
or  threats  against  the  peace: 

A.  Riot  (article  116); 

B.  breach  of  peace  (article  116); 

C.  disorderly  conduct  (article  134); 

D.  communicating  a  threat  (article  134);  and 

E.  provoking  words  or  gestures  (article  117). 


BREACH  OF  THE  PEACE  (ARTICLE  116) 

For  this  offense  to  occur,  there  must  be  a  violent  or  turbident  act  which 
luilawfully  disturbs  the  peace  of  the  commimily. 

A.  Violent  or  turbulent  act.  Examples  include  destroying  or  damaging 
property,  discharging  firearms,  loud  speech,  or  language  which  tends  to  induce  or 
incite  violence  or  unrest. 

B.  The  peace  of  the  community.  A  breach  of  the  peace  disturbs  public 
tranquility  or  impinges  upon  the  peace  and  order  to  which  the  community  is  entitled. 
Thus,  the  acts  must  disturb  the  public  peace,  not  just  the  peace  of  the  persons  who 
witness  the  acts. 

C.  Community.  Although  "community"  usually  refers  to  the  general  public 
in  the  area,  it  also  includes  military  commimities  such  as  a  base,  vessel,  or 
confinement  facility. 

D.  Unlawful  disturbanoe.  A  breach  of  peace  is  unlawful  when  committed 
without  legal  justification  or  excuse.  L^(al  justification  refers  to  the  proper 
performance  of  a  legal  duty.  Legal  ejKuse  includes  defenses  such  as  self-defense. 
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DISORDERLY  CONDUCT  (ARTICLE  184) 

Disordeity  conduct  affects  the  peace  and  qpiiet  of  persons  witnessing  it.  It  need 
not  be  violent  conduct,  however.  An  act  whidi  outrages  generally  held  standards  of 
public  decency,  such  as  indecent  mqposure  or  window  peeping,  would  also  constitute 
disorderly  conduct. 

COMMUNICATING  A  THREAT  (ARTICLE  134) 

A.  Threat.  The  threat  may  be  to  the  person,  property,  or  reputation  of 
another.  It  must  involve  an  avowed  present  intent  to  ii\jure,  either  now  or  in  the 
future.  A  conditional  threat  may  not  always  be  an  offense.  Thus,  "If  you  weren't  so 
old.  I'd  beat  you  to  a  pulp"  is  not  a  threat.  On  the  other  hand,  "If  you  don't  cooperate, 
we'll  kill  you"  does  constitute  a  threat.  The  condition  ("If  you  don't  cooperate...")  is 
one  the  accused  is  not  entitled  to  impose  and  doesn't  negate  the  intent  to  iiyure,  but 
merely  ejqplains  the  drcumstances  under  which  the  threat  will  be  carried  out.  Words 
which  all  parties  understand  to  have  been  said  in  jest  would  not  constitute  a  threat. 


B.  Communication.  The  threat  must  be  communicated  to  another  person. 
The  threat  does  not  have  to  be  communicated  to  the  intended  victim,  however.  Thus, 
if  A  tells  B,  "I'm  going  to  beat  up  C,"  a  threat  has  been  communicated  for  purposes 
of  this  offense. 

C.  Intent.  The  accused  need  not  specifically  intend  to  carry  out  the  threat. 
The  gist  of  the  offense  is  communication  of  the  threatening  words,  not  the  actual 
intent  of  the  speaker.  The  fact  that  the  accused  said  the  words  in  jest  is  no  defense 
if  the  person  to  whom  they  were  communicated  believed  or  understood  the  words  to 
be  an  actual  threat. 

D.  Wrongful.  The  threat  must  be  wrongful,  without  legal  justification  or 
monise.  Not  all  threats  are  wrongfiil.  For  example,  if  a  witness  to  a  crime  threatens 
to  report  the  perpetrator  to  the  authorities,  the  threat  is  not  wrongful,  even  though 
it  will  certainly  u\jure  the  perpetrator's  reputation  if  carried  out. 


PROVOKING  WORDS  OR  GESTURES  (AR'HCLE  117) 

A.  ProvnkiTig.  Provoking  words  or  gestures  tend  to  induce  breaches  of  the 
peace.  Th^  are  "fighting  words"  or  challenging  gestures.  It  is  not  imoessaiy, 
iKiwever,  that  a  breach  of  the  peace  actually  rasult.  The  person  to  whom  the  wor^ 
or  gestures  were  used  need  not  have  bemi  actually  provoked  to  violmice.  Conditional 
threats  may  be  provoking  wotds.  For  instance,  "If  you  wmren't  so  ufi^,  rdsmadc  you" 
is  not  a  thr^t,  but  is  diargeable  as  prowddng  words. 
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B.  Reproachful.  Reproachful  words  or  gestures  are  punishable  under  this 
article  and  are  ones  that  censure,  blame,  discredit,  or  otherwise  disgrace  another 
person's  life  or  character.  They  also  must  tend  to  induce  breaches  of  the  peace. 

C.  Accused's  intent.  The  accused  need  not  actually  intend  to  provoke 
violence  or  a  breach  of  the  peace.  The  gist  of  the  offense  is  the  consequences  of  the 
provoking  conduct,  not  the  intent  behind  it. 

D.  Victim's  status.  Hie  person  to  whom  the  provoking  or  r^roadiful  words 
or  gestures  were  used  must  be  a  person  subject  to  the  UCMJ.  Lack  of  knowledge  of 
the  victim's  status  is  not  a  defense. 

E.  Wrongfiilness.  Provoking  or  reproachful  words  or  gestures  do  not 
include  reprimands,  censures,  reproofs,  and  other  admonitions  which  may  be  property 
administered  in  the  furtherance  of  military  training,  efficiency,  or  discipline. 

F.  The  person  to  whom  directed.  Unlike  communicating  a  threat,  provoking 
words  must  be  communicated  directly  to  the  victim. 
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CHAPTER  XXn 


CRIMES  AGAINST  PROPERTY 


OVERVIEW.  Hie  UCMJ  prohibits  a  broad  range  of  crimes  against  pitqperiy.  Ibis 
chapter  will  discuss  the  more  common  property  offenses: 

A.  Larceny  and  wrongful  iqppropriation  (article  121); 

B.  receiving  stolen  property  (artide  134); 

C.  robbery  (artide  122); 

D.  burglary,  housebreaking,  and  unlawful  entry  (artides  129,  130,  134); 

E.  arson  (artide  126); 

F.  offenses  against  military  property  (artide  108); 

G.  damage  or  destruction  of  nonmilitaiy  property  (artide  109);  and 

H.  bad  check  offenses  (artides  123a  and  134). 


LARCENY  AND  WRONGFUL  APPROPRIATION  (ARTICLE  121) 

A.  General  caoncept.  Artide  121  prohibits  larceny  and  its  lesser  induded 
offense  of  wrongful  iqtpropriation.  The  only  difference  between  the  two  crimes  is  the 
required  intent  In  larceny,  the  accused  specifically  intends  to  deprive  the  owner 
permanently  of  the  pnqierty  stolen.  In  wrongful  appropriation,  the  accused  intends 
to  deprive  the  owner  (ff  the  proper^  only  tempOTarily. 

B.  Discussion 

1.  Wronffiilneaa.  Tbe  accused’s  act  is  wnmgful  if  it  is  without  the 
lawftil  cotisent  of  the  owner,  or  without  legal  justification  or  excuse.  Legal  excuse 
would  indude  rituatkms  sw^  as  the  accused's  taking  property  he  lamest^  believes 
to  be  his  own. 
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2.  Taking.  Article  121  describes  three  types  of  larceny:  wrongful 
taking,  wrongful  obtaining,  and  wrongful  withholding.  A  "taking”  requires  two  acts 
1^  the  thief.  First,  the  thief  must  mmrdse  physical  dominion  so  as  to  impair  the 
owner's  control  over  the  property.  Second,  the  thief  must  remove  the  property.  Any 
movement,  however  sli^^t,  will  usually  suffice.  Both  dominion  and  removal  are 
necessary. 


3.  Obtaining.  Wrongful  obtaining  is  larceny  ly  fraud.  The  thief 
makes  a  deliberate  misrepresentation  which  induces  the  owner  to  give  the  property 
voluntarily  to  the  thief.  The  misrepresentation  must  have  all  of  the  following 
characteristics. 


a.  It  must  be  a  material  misrepresentation.  The  thief s 
misrepresentation  must  concern  an  important  matter  in  the  relationship  or  dealings 
between  the  thief  and  the  victim.  The  misrepresentation  is  material  if  a  reasonable 
person  would  rely  upon  it,  at  least  in  part,  in  deciding  whether  to  give  the  property 
to  the  thief. 


b.  It  must  be  a  misrepresentation  of  present  or  past  fact.  A 
statement  such  as  "This  watch  lists  for  $500"  could  form  the  basis  for  a  wrongful 
obtaining.  On  the  other  hand,  a  statement  such  as  "This  is  the  most  beautiful  picture 
in  the  world,"  is  merely  a  statement  of  opinion.  If,  however,  the  thief  says,  "The  art 
critic  for  the  New  York  Times  says  that  this  is  the  most  beautiful  painting  in  the 
world,"  the  thief  has  made  a  representation  of  fact,  i.e.,  the  fact  that  the  art  critic  has 
expressed  that  opinion.  A  present  fact  includes  the  thief  s  present  intentions.  Thus, 
if  the  thief  states  "I  will  gladly  pay  you  Tuesday  for  a  hamburger  today,”  the  thief  has 
stated  the  fact  of  his  intention  to  pay  for  the  hambiurger  in  the  future. 

c.  The  representation  must  be  false. 

d.  The  accused  must  not  believe  that  the  migrepresentation 
is  true.  Auy  one  of  three  possiUe  states  of  mind  will  satisfy  this  requirement.  First, 
the  accused  may  know  that  the  representation  is  untrue.  Second,  the  accused  may 
believe  that  it  is  untrue,  without  actually  knowing  whether  it  is  untrue.  Third,  the 
accused  may  have  no  ackud  knowledge  or  belief  about  whether  the  statement  is  true 
or  false. 


e.  The  minreprcacntation  must  induce  the  victim's  transfer  of 
the  peapertv  to  the  thief.  The  victim  must  actually  rely  on  the  thiefs 
noMreptesentatkm  as  a  bam  for  giving  the  property  to  the  thief  or  to  the  thiefs 
agrnit  The  misrepresaitatkm  usually  must  be  made  before,  or  simultaneousfy  with, 
the  transfer.  Atthough  the  misrepresentatiem  must  induce  the  transfer,  it  med  nt^ 
be  the  only  reason  why  the  victim  parted  with  the  property. 
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f.  Monetary  loss  irrelevant.  There  is  no  requirement  that  the 
victim  suffer  a  monetary  loss  as  a  result  of  the  transaction. 

4.  Withholding.  In  taking  and  obtaining  types  of  larceny,  the  thief 
unlawfully  comes  into  possession  of  the  pn^rmty.  In  wrongful  withholding^  however, 
the  thief  s  initial  possession  of  the  property  is  usually  lawful.  Acts  which  constitute 
the  offense  of  unlawfully  receiving,  buying,  or  conoealing  stolen  property,  or  being  an 
accessory  after  the  fEurt,  however,  are  xu^tinduded  within  the  meaning  of  "withholds." 
The  act  of  withholding  may  take  several  forms.  The  thief  may  fail  to  return  borrowed 
or  rented  inrcperty  when  lawfully  required  to  do  so.  The  tMef  may  he  a  custodian 
who  fails  to  account  for,  or  deliver,  the  property  to  its  owner  when  legally  required 
to  do  so.  Still  another  example  of  wrongful  withholding  would  be  the  custodian  of 
pn^rty  who  converts  the  property  to  his  own  use  or  benefit,  or  who  uses  it  in  an 
unauthorized  manner  to  the  detriment  of  the  owner's  ri^ts. 

5.  Prquerty.  The  law  divides  property  into  two  general  dasses:  real 
pnqierty  and  personal  property.  Real  property  indudes  land,  buildings,  and 
pramianent  fixtures  attached  to  the  land.  Red  property  cannot,  be  the  subject  of  a 
larceny.  Personal  property  may  be  defined  as  any  property  that  is  not  real  property. 
Personal  property  indudes  tangible  property  which  has  a  ph3rsical  existence,  and 
intangible  property  such  as  contract  rights,  patents,  and  rights  to  services. 

"Property"  for  purposes  of  artide  121  is  limited  to  taxable 
personal  property,  mon^,  and  negotiable  instruments  such  as  checks.  Services,  such 
as  telephone  service  or  labor,  cannot  be  the  subject  of  larceny.  Theft  of  services  may 
be  prosecuted  imder  artide  134  when  the  accused  wrongfully  obtained  the  services. 

6.  Ownership.  "Ownersh^"  merely  describes  a  person's  ri^t  to 
possess,  use,  and  dispose  of  property.  The  law  identifies  two  types  of  owners  of 
prq[)erty:  general  owners  and  qxedal  owners.  Owners  indude  not  only  people,  but 
also  corporations,  assodations,  governmental  agendes,  and  partnerships. 

a.  General  owners.  The  general  owner  has  the  greatest  rig^t 
to  possess,  use,  and  dispose  of  prqixerty.  Hie  general  owner's  rights  are  generally 
superim  to  those  of  anyone  else.  The  general  owner  is  often  said  to  have  "title"  to  die 
prqpoiy. 


b.  owner*  Hie  spedal  own«r  has  ownership  rights 

that  are  siqierior  to  the  rights  of  anyone  else  eiaxpt  the  general  owner.  Thus,  a 
rmiter,  borrower,  or  custodian  of  property  wmild  be  a  spedal  owner  (even  a  thief  may 
be  a  qwdal  owner). 
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c.  Relationship  to  larceny.  A  larceny  may  be  either  from  a 
general  owner  or  from  a  special  owner.  If  the  lan»ny  is  from  a  special  owner,  there 
is  usually  no  need  to  plead  or  prove  the  general  owner's  identity  or  interest. 
Larcenies  may  occur  between  general  and  special  owners.  A  special  owner  commits 
larceny  against  the  general  owner  when  the  special  owner  wrongfully  withholds  the 
general  owner's  property. 

7.  Value.  Value  has  a  two-fold  importance  in  larceny  cases.  First, 
one  of  the  elements  of  the  offense  is  that  the  property  had  at  least  some  value. 
Second,  the  property's  value  determines  the  authorized  maarimum  punishment  A 
property's  value  for  purposes  of  article  121  is  its  fair  market  value  at  the  time  and 
place  of  the  theft.  The  concept  of  value  may  present  several  problems. 

a.  Proof  of  value.  Value  may  be  proven  in  several  ways.  First, 
the  larceny  victim  may  testify  to  the  property's  value.  Second,  evidence  of  the 
prevailing  retail  price  in  the  community  for  the  same  or  similar  items  may  be 
introduced.  Third,  if  the  property  was  government  property,  official  price  lists  are 
admissible  to  prove  value.  If  the  official  price  list  conflicts  with  other  evidence  of  fair 
market  value,  however,  the  fair  market  value  governs. 

b.  Unique  property.  Rare  or  one-of-a-kind  items  such  as 
antiques  or  paintings  usually  have  no  prevailing  retail  price  in  the  community.  Their 
value  may  be  established  by  the  expert  testimony  of  an  appraiser  or  other  authority 
on  that  kind  of  property. 


c.  Value  of  negotiable  instrumentR.  Negotiable  instruments 
are  writings  which  represent  money  value,  and  which  can  be  converted  to  cash.  The 
value  of  a  negotiable  instrument  depends  upon  whether  the  document  is  in  a 
negotiable  form,  ie.,  whether  it  can  be  cashed.  If  the  check  is  unsigned  or  has  some 
other  defect  that  renders  it  non-negotiable,  the  accused  has  stolen  only  a  piece  of 
paper  of  nominal  value. 

d.  Deductione  for  ooiulition  and  depreciation.  Fair  market 
value  reflects  the  property's  condition  and  any  appropriate  depreciation.  Some  types 
of  property  may  be  sulgect  to  commonly  recognized  depreciation. 

8.  Intent.  Larceny  and  wrongful  qpprq;)riation  are  q)ecific  intent 
offenses.  In  larceny,  the  aooised  must  q)ecifically  intend  to  diq;irive  the  owner  of  the 
property  pmmanently.  Wnmgftil  appropriation  requires  the  q)ecificintmit  to  deprive 
temporarily. 
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9.  Unmqalained  possession  of  recently  stolen  property.  The  law 
recognizes  a  permisdve  inference  arising  firom  the  accused's  une]q>lained  possession 
of  recently  stolen  propmiy.  If,  shortly  after  the  property  was  stolen,  tJie  accused  was 
found  in  une^lained,  knowing,  exclusive  possession  of  the  stolen  property,  one  may 
infer  that  the  accused  was  the  thief. 

a.  Conscious  possession.  The  evidence  must  show  that  the 
accused  knew  that  he  possessed  the  property.  It  is  not  necessary  to  prove  that  the 
accused  knew  the  property  was  stolen. 

b.  Exclusive  possession.  The  evidence  must  show  that  the 
accused  exercised  exclusive  control  or  dominion  over  the  property. 

c.  Recently  stolen  property.  "Recent”  is  a  relative  concept.  A 
practical  test  for  determining  if  the  property  was  "recently"  stolen  is  as  follows:  Was 
it  reasonably  possible  for  the  accused  to  have  innocently  acquired  the  property  in  the 
time  between  its  theft  and  its  discovery? 

10.  Found  property.  Found  property  is  property  which  has  been 
inadvertently  lost  or  mislaid  by  its  owner  and  which  is  found  by  ^e  accused.  If  the 
finder  fails  to  make  reasonable  efforts  to  locate  the  property's  owner,  the  finder  may 
be  criminally  liable  for  larceny  of  the  found  property. 

a.  Clues  to  ownership.  The  extent  to  which  the  finder  will  be 
legally  required  to  tiy  to  locate  the  property's  owner  will  be  determined  by  the  clues 
to  ownership.  Clues  to  ownership  include  identifying  marks,  the  nature  of  the 
property,  where  it  was  found,  when  it  was  found,  its  apparent  value,  and  how  long 
it  had  ^parently  been  located  where  it  was  found.  Sometimes  there  may  be  no  dues 
to  ownership.  Whether  the  property  presented  dues  to  ownership  must  be 
determined  by  analyzing  all  the  facts  and  circumstances  surroimding  the  finding  of 
the  property. 

b.  Finder's  duty  tn  make  reasonable  efforts.  The  finder  has 
a  legal  duty  to  make  reasonable  efforts  to  find  the  property's  owner.  What 
constitutes  reasonable  efforts  is  determined  by  the  kind  and  quality  of  the  dues  to 
ownership.  If  the  finder  takes  the  found  property  and  makes  no  reasonable  efforts 
to  return  it  to  its  owner,  the  finder  commits  a  taking-type  larceny.  If  the  finder 
learns  of  subsequent  dues  to  ownership,  but  makes  no  reasonable  efforts  to  return 
the  prtqierty,  the  finder  commits  a  withholding-type  larceny.  The  finder's  initial 
possession  was  lawfiil,  but  the  finder  failed  to  return  the  pn^rty  when  l^alfy 
required  to  do  so. 


C 
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11.  Abandoned  property.  Abandoned  property  is  property  in  which 
the  owner  has  relinquished  all  title,  rights,  and  possession.  Anyone  may  lawfully 
take  possession  of  abandoned  property.  Whether  certain  property  was  abai^oned  will 
be  determined  by  the  tyi>e  of  property,  its  condition,  its  location,  and  whether  the 
prior  owner  actuidly  abandoned  the  property.  Moreover,  even  if  the  property  was  not 
in  fact  abandoned,  the  accused  will  not  be  guilty  of  larceny  or  wrongful  eq>propriation 
if  the  accused  honestly  believed  that  the  property  was  abandoned. 

C.  Common  defenses  to  larceny.  The  following  are  the  most  frequently 
encountered  defenses  in  larceny  cases.  Many  are  also  applicable  to  other  types  of 
property  crimes. 

1.  TjiA  nf  rriminal  intent.  The  accused  daims  that  the  alleged 
taking,  obtaining,  or  withholding  was  not  wrongful. 

2.  TntnTiflatinn.  Although  volimtary  intoxication  is  not  usually  a 
complete  defense,  it  may  become  a  defense  to  larcepy  or  wrongful  appropriation  when 
the  accused  was  so  intoxicated  as  to  be  unable  to  form  the  required  intent. 

3.  Honest  miwf.ak«»  nf  farfi  If  the  accused  honestly  believed  that  the 
property  was  his  own,  such  a  mistake  of  fact  will  constitute  a  complete  defense  to 
larceny  and  wrongful  appropriation.  The  accused's  mistake  need  not  be  reasonable, 
only  honest. 


4.  Return  of  similar  property.  After  wrongfully  takin^obtaining/ 
withholding  property,  the  accused's  intent  to  return  similar  property  is  not  a  defense. 
The  exception  is  when  cash  or  a  check  is  taken  and  an  equivalent  amount  of  currency 
is  later  returned.  Because  of  the  fungible  nature  of  mon^,  this  return  is  usually  a 
defense  to  larceny,  but  not  wrongful  appropriation. 


RECEIVING,  BUYING,  OR  CONCEALING  STOLEN  PROPERTY  (ARTICLE 
134) 


A.  General  concept.  AlUiough  closely  related  to  larceny,  receiving  stolen 
prqpmty  is  ool  a  lesser  included  offense  of  larceny.  Thus,  whenever  there  is  doubt 
about  whether  the  accused  was  the  thief,  or  merely  a  receiver  of  stolen  propmty,  a 
receiving  stden  prqpqrty  chaige  is  also  appropriate. 
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B.  PificusBion 

1.  Unlawfully  received,  bou^t,  or  concealed.  The  accused  must  have 
received,  bou^t,  or  concealed  the  goods  without  the  ri^tfiil  owner's  consent  and 
without  legal  justification  or  excuse.  One  who  buys  stolen  goods  in  order  to  return 
them  to  their  ri^tful  owner  has  not  unlawfully  bought  stolen  property.  Any  control 
over  the  property  is  sufficient  to  constitute  receipt  of  the  property. 

2.  Stolen  property.  The  property  must  actually  be  stolen  property. 
The  property  must  have  been  stolen  by  someone  other  than  Uie  receiver.  A  tiiief 
cannot  receive  stolen  property  he  has  stolen. 

3.  Knowledge.  At  the  time  the  accused  receives  the  property,  the 
accused  must  actually  know  that  the  property  is  stolen. 

C.  Relationship  to  larcepy.  Althou^  closely  related  to  larceny  and 
wrongful  appropriation,  receiving  stolen  property  is  not  a  lesser  included  offense  of 
either  crime.  Nor  does  receiving  stolen  property  merge  into  a  wrongful  withholding 
type  of  larceny  when  the  receiver  fails  to  return  the  property  to  its  owner. 


ROBBERY  (ARTICLE  122) 

A.  General  concept.  Robbery  is  essentially  a  larceny  committed  by  means 
of  an  assault  upon  the  victim.  Both  larceny  and  assault  are  lesser  included  ofienses 
of  robbery. 

B.  Discussion.  Many  of  the  concepts  of  larceny  law  also  apply  to  robbery. 
Robbery  has  several  other  distinct  principles  which  are  discussed  below. 

1.  From  the  victim'B  person  or  presence.  The  robber  must  take  the 
property  from  the  victim's  person  or  must  take  property  in  the  victim's  presence. 
Property  is  in  the  victim's  presence  when  the  victim  has  immediate  control  over  it. 

2.  Against  the  victim's  will.  The  taking  must  be  without  the  victim's 
freely  given  consent. 

3.  Force  and  violence.  The  wrongful  taking  must  be  accomplished 
by  force,  violence,  or  threat  of  force  or  violence.  This  is  the  assault  component  of 
robbeiy.  The  accused's  force  or  violence  need  only  be  enou^  to  overcome  the  victim's 
resistance.  The  force  or  violence  may  precede  or  accompany  the  taking.  There  is  no 
requirement  that  the  victim  offer  resistance. 
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4.  Threats  of  force  or  violence.  Robbeiy  may  also  be  accomplished 
hy  putting  the  victim  in  fear  of  force  or  violence.  The  threat  may  be  to  the  victim's 
person  or  property.  The  threat  may  also  be  one  which  places  the  victim  in  fear  of 
force  or  violence  to  the  pmrson  or  pn^rty  of  a  relative  or  of  another  person  in  the 
victim's  company.  For  purposes  of  robbeiy,  "fear”  means  a  reasonably  well-founded 
apprehension  of  immediate  or  future  iiyury.  While  there  need  not  be  any  actual  force 
or  violence,  the  threat  must  include  demonstrations  of  force  or  menacing  acts  which 
reasonably  raise  an  apprehension  of  impending  harm. 

C.  Lesser  included  ofFenses.  Both  larceny  and  assault  are  lesser  included 
offenses  of  robbery. 


BURGLARY  (ARTICLE  129),  HOUSEBREAKING  (AR'HCLE  130),  AND 
UNLAWFUL  ENTRY  (AR'HCLE  134) 

A.  Burglary  (article  129) 

1.  Gener^  concept.  Burf^^  is  the  unlawful  breaking  and  entering 
of  another  person's  dwelling,  at  ni^^t,  with  the  specific  intent  to  commit  any  of 
certain  specified  serious  offenses.  It  is  immateriad  whether  the  intended  serious 
offense  is  actually  committed. 

2.  Unlawful  breaking  and  entering.  The  burglar  must  break  into  the 
victim's  dwelling.  This  may  be  done  by  an  actual  breaking  such  as  forcing  a  lock, 
breaking  a  window,  or  even  opening  a  closed  door.  There  may  also  be  a  constructive 
breaking,  which  occurs  when  the  burglar  gains  entry  to  the  dwelling  by  trick,  firaud, 
or  threats.  The  sli^test  entiy  into  the  dwelling,  even  if  by  only  part  of  the  bo^,  wiU 
suffice.  A  breaking  and  entry  is  unlawful  when  done  without  lawfiil  consent  or  legal 
justification. 


3.  Dwelling.  The  buTiG^ar  must  break  into  and  enter  the  victim's 
dwelling.  This  term  refers  to  any  building  occupied  as  a  place  of  residence.  It  also 
usually  includes  apartments.  The  dwelling  must  be  occupied,  but  there  is  no 
requirement  that  the  occupant  actually  be  on  Uie  premises. 

4.  At  nig^t.  The  burs^ary  must  occur  at  nig^t,  i.e.,  between  sunset 

and  sunrise. 

5.  Intent  to  onmmit  pertain  apecified  serious  offenses.  The  bure^ar 
must  enter  the  dwelling  wiUi  the  intent  to  commit  a  serious  crime.  These  include: 
murdmr,  manslaughter,  npe  and  carnal  knowledge,  larceny  and  wrongful 
ipprcpriation,  robbmy,  forgmy,  maiming,  sodomy,  arson,  extortion,  and  assault.  It 
u  immaterial  that  the  intmided  crime  was  not  actually  committed. 
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6.  included  offenses.  Housebreaking  (article  130)  and 

unlawful  entiy  (article  134)  are  lesser  included  offenses  of  burglary. 

B.  HniiBfthreftkiny  ^article  130^ 

1.  General  concept.  Housebreaking  is  the  unlawful  entiy  of  another 
person's  building  or  structure  with  the  intent  to  commit  a  criminal  offense  inside. 
Housebreaking  is  less  smous  than  burglary.  The  premises  need  not  be  a  dwelling, 
but  can  be  any  building,  room,  shop,  store,  office,  structure,  houseboat,  house  trailer, 
railroad  car,  or  tent.  An  automobile,  however,  cannot  be  tiie  subject  of 
housebreaking.  The  premises  need  not  be  occupied  or  in  use  at  the  time  of  the 
housebreaking.  The  unlawful  entiy  can  occur  at  any  time,  not  just  at  nig^t.  Finally, 
the  accused  may  intend  to  commit  any  crime  except  strictly  militaiy  offenses. 

2.  T  inrluded  offense.  Housebreaking’s  principal  lesser  induded 
offense  is  unlawful  entiy  under  artide  134. 

C.  Unlawful  entry  (artide  134) 

General  concept.  Unlawful  entry  occurs  when  the  accused, 
without  lawful  consent  or  legal  justification,  enters  a  building  or  structure  of  another 
person.  All  those  types  of  structures  previously  discussed  with  respect  to  bursary 
and  housebreaking  may  be  the  subject  of  an  unlawful  entry.  Note  that  the  offense 
of  unlawful  entry  does  not  require  proof  of  an  intent  to  commit  any  other  offense  once 
inside. 


OFFENSES  AGAINST  MILITARY  PROPERTY  (AR'HCLE  108) 

A.  General  concept.  Artide  108  prohibits  the  unauthorized  sale, 
disposition,  damage,  destruction,  or  loss  of  militaiy  property  of  the  United  States. 
Not  only  does  artide  108  prohibit  these  specific  acts,  it  also  prohibits  allowing 
someone  else  to  commit  the  unauthorized  sale,  disposition,  damage,  destruction,  or 
loss  of  military  property.  Artide  108  can  be  distinguished  firom  larceny  in  that 
larceny  is  concerned  with  how  the  accused  came  into  possession  of  the  property. 
Artide  108  deals  with  how  the  accused  handled  or  disposed  of  the  property. 

B.  Discussion 

1.  Military  property  of  the  United  States.  Military  property  is  all 
property,  real  or  personal,  that  is  owned,  held,  leased,  or  used  fay  one  of  the  armed 
finroee  of  the  United  States  Government.  Thus,  all  property  owned  or  used  by  the 
Department  of  the  Navy,  from  paper  dqis  to  aircraft  carriers,  is  covered  1^  artide 
108.  Retail  exchange  n^rchandise  owned  or  used  by  a  nonsqipropriated  fund  activity 
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is  not  military  property  of  the  United  States;  however,  merchandise  in  a  ship's  store 
is  military  property. 

2.  Wrongful  sale  or  disposition.  "Sale"  of  military  property  means 
a  sale  in  the  usual  commercial  sense.  "Disposition"  may  include  abandonment,  loan, 
lease,  or  surrender  of  military  prtqierty.  Sale  of  military  property  is  usually 
permanent.  Disposition,  however,  need  only  be  temporary.  If  the  accused  honestly 
and  reasonably  believed  that  the  sale  or  disposition  was  authorized,  the  accused  will 
not  be  guilty  of  an  article  108  violation. 

3.  Damsye.  destruction,  or  loss.  The  accused's  damaging, 
destruction,  or  loss  of  the  military  property  may  be  intentional  or  negligent. 

4.  Allowing  another  to  sell,  dispose  of.  damage,  destroy,  or  lose.  The 
accused  may  be  guilty  of  an  article  108  violation  even  if  he  merely  allowed  another 
person  to  wrongfully  sell,  dispose  of,  damage,  destroy,  or  lose  milit^  property  if  the 
accused  had  a  duty  to  protect  the  property  and  the  accused  either  intentionally  or 
ne^igently  failed  to  perform  that  duty. 


DAMAGE  OR  DESTRUCTION  OF  NONMIUTARY  PROPERTY  (ARTICLE 
109) 


A.  General  concept.  Article  109  prohibits  certain  types  of  damage  or 
destruction  to  property  other  than  military  property  of  the  United  States.  Wrongful 
sale  or  disposition  of  nonmilitaiy  property  is  covered  by  article  109. 

B.  Discussion 

1.  Nonmilitary  property.  Article  109  covers  any  property,  whether 
real  property  or  personal  property,  that  is  owned  by  someone  other  than  a  military 
department  of  the  United  States. 

2.  Wasting  or  spoiling  real  property.  Damage  to  real  property  may 
be  either  intentional  or  the  result  of  the  accused's  recklessness.  More  than  simple 
negligence  is  required,  however. 

3.  Damagingor  dpgtrnyingpersonal  property.  Damage  or  destruction 
of  personal  property  must  be  intentional.  Nfl  form  of  neg^i^nce  will  suffice. 

C.  Ralatiftnattip  of  article  109  to  article  108.  The  offenses  in  artides  108 
and  109  are  dfcen  confused.  Actually,  the  distinctions  between  the  two  types  of 
offenses  are  rather  simple.  The  following  checklist  will  be  helpful. 
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1.  Is  the  property  military  property  of  the  United  States? 

a.  ILyKi  the  accused  may  be  convicted  fiar  either  intentional 
or  negligent  sale,  disposition,  damage,  destruction,  or  loss.  Hie  accused  may  also  be 
prosecuted  for  allowing  someone  else  to  commit  an  offense  against  the  military 
property.  The  prcqperty  may  be  either  real  or  personal  properly. 

b.  If  no,  the  type  of  the  nonmilitary  property  must  be 

determined. 

2.  Th  the  nonmilitarv  property  real  property  or  personal  property? 

a.  If  real  property,  tiie  wasting  or  spoiling  may  be  caused 
either  intentionally  or  through  recklessness. 

b.  If  personal  property,  the  damage  or  destruction  must  be 

intentional. 


BAD  CHECK  LAW  (ARTICLES  123a  AND  134) 

A.  Overview.  The  UCMJ  prohibits  three  types  of  bad  check  offenses. 
Article  123a  prohibits  using  a  bad  check  to  procure  something  of  value  with  the 
intent  to  defraud  and  using  a  bad  check  to  pay  a  past-due  obligation  with  the  intent 
to  deceive.  Article  134  is  used  to  prosecute  dishonorable  failure  to  maintain  sufficient 
funds  in  an  account.  [Note  that  certain  situations  involving  bad  diecks  mig^t  also 
constitute  violations  of  article  121  Garceny),  but  article  123a  should  be  used  when  bad 
checks  are  involved.] 

B.  Using  a  bad  check  with  intent  to  defraud  [article  123a(l)l 

1.  Make^  draw,  utter^  deliver.  "Make”  and  "draw"  are  qmonymous 
and  constitute  the  acts  of  writing  and  signing  the  instrument.  "Deliver"  means  to 
transfer  the  instrument  to  another  person.  Delivery  also  includes  endorsing  an 
instrument  over  to  another  person  or  depodting  it  in  one's  own  account  "Utter"  has 
a  somewhat  broader  meaning  than  "deliver."  "Utter”  also  indudes  an  offer  to  transfer 
the  instrument,  with  a  representation  that  it  will  be  paid  when  presented. 
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2.  Procurement  of  an  artide  of  value.  The  instrument  must  be  used 
to  procure  an  article  or  thing  of  value.  An  artide  or  thing  of  value  indudes  evmy 
Idiid  q{  ri|^t  or  intorest  in  prq;>eiiy,  or  derived  firom  contract,  induding  intmests  and 
rifi^ts  which  are  intangible  ot  contingent  or  whidi  mature  in  the  hiture.  Payment 
ofa  past-due  debt  is  a  thing  of  value.  It  is  not  necessary  that  the  artide  actually 
be  procured,  only  that  the  accused  used  the  instrument  in  an  attempt  to  procure  the 
item. 


3.  Knowledge.  The  accused  must  actually  know  that  there  is  not  or 
will  not  be  sufBdent  funds  to  pay  the  instrument  in  full  i:q[>on  presentment  at  the 
time  the  instrument  was  made,  drawn,  uttmed,  or  delivered. 

4.  Intent  to  dofraud  The  accused  must  intend  to  defiraud.  One  must 
be  very  careful  not  to  confuse  the  intent  to  defraud,  under  artide  123a(l),  with  the 
intent  to  deceive,  under  artide  123a(2).  Tli^  are  separate,  nonintot^angeable 
intents.  Intent  to  defraud  denotes  an  intent  to  obtain  an  artide  or  thing  of  value 
throu^  a  misrepresentation. 

5.  Five-day  rule.  Ifthe  maker  or  drawer  of  an  instrument  is  notified 
that  it  has  been  dishonored,  but  fails  to  redeem  it  in  full  within  five  days  of  the 
notification,  the  court  may  infer  both  that  the  accused  knew  that  there  would  be 
insuffident  funds  upon  presentment  and  that  the  accused  had  an  intent  to  defraud, 
The  five-day  rule  does  not  apply  to  persons  other  than  the  makaf  or  drawer  of  the 
instrument.  Notification  of  dishonor  can  be  oral  or  written  and  can  be  given  by  a 
bank  or  any  other  person. 

C.  Using  a  bad  check  with  intent  to  deceive  fartide  123a(2)1 

1>  Past-due  ohligatinn,  Undmr  artide  123a(2),  the  instrument  is 
used  to  pay  a  past-due  obligation  [or  for  any  (^er  imrpoee  not  covered  under  artide 
123a(l)].  A  past-due  obligation  is  a  legal  obligation  to  pay  a  debt  which  has  matured 
prior  to  the  use  of  the  instrument. 

2.  Intent  tn  Ammvw  An  intent  to  deceive  u  an  intent  to  dieat,  trick, 
or  mialead,  It  involves  a  desire  to  gain  an  advantage  for  oneeelf,  or  to  cause 
disadvantage  to  another  person,  through  a  misrepresentation. 

3.  Five-day  rule.  The  five-day  rule,  discussed  above,  also  implies 
to  this  offense  for  makers  and  drawers. 
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D.  Dishonorabla  failure  to  Tnaintain  ftinda  fartida 

1.  General  concept.  DishonoraMe  fiulure  to  maintain  sufficient  funds 
for  the  payment  of  dmcks  differs  from  article  123a  (Senses  in  that  there  need  be  no 
intent  to  defraud  or  deceive  at  the  time  of  malring  and  uttering;  and  that  the  accused 
need  not  know  at  that  time  that  he  did  not  or  would  not  have  sufBdent  funds  for 
payment  The  gist  of  the  offense  is  the  accused's  conduct  after  uttering  the 
instrument.  Dishonorable  failure  to  maintain  sufficient  funds  is  a  lesser  induded 
offense  of  both  artide  123a  check  offenses. 

2.  Dishonorable  failura.  A  dishonorable  state  of  mind  is  (me 
characterized  by  fraud,  deceit,  deliberate  misrepresentation,  evasion,  bad  faith,  or  a 
grossly  indifferent  attitude  toward  one's  obligations.  Simple  mistakes  in  bookke^ing 
or  oversights  are  insuffident.  Dishonorable  frdlure  to  maintain  funds  also  (xxurs 
when  the  accused  innocently  overdraws  the  account,  but  thereafter  wrongfully  fails 
to  deposit  enough  money  to  cover  the  overdraft. 
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CHAPTER  ZXm 


DRUG  OFFENSES 


ARTICLE  112a 


Article  112a  prohibits  the  wrongful  use,  possession,  manufacture,  distribution, 
importing;  eqKnrting,  introduction  into  a  military  installation,  vessel,  vehicle,  car 
aircraft,  or  possession,  manufacture,  or  introduction  with  intent  to  distribute,  of  any 
controlled  substance.  Punishment  is  increased  if  these  acts  occur  on  a  ship,  aircraft, 
or  missile  launch  facility,  or  are  done  by  pmraons  performing  certain  duties. 

A.  Dafinitiona 


1.  WrongfiilnaM.  Tn  ha  piuiiahahlg  under  artida  1 1 2«,  mvnivingr 

drugs  must  be  wrongftil.  Such  acts  are  wnmgful  if  done  without  legal  justification 
or  excuse.  Such  acts  would  niA  be  wrongful  if  done  pursuant  to  legitimate  law 
enforcement  activities,  or  pursuant  to  authorized  medical  duties,  or  without 
knowledge  of  the  contraband  nature  of  the  substance.  Possession,  use,  distribution, 
introduction,  or  manufacture  of  a  substance  miiy  be  inferred  to  wrongful  in  the 
absence  of  evidence  to  the  contraiy. 

2.  Mariana  Marijuana  is  defined  as  all  parts  of  the  plant 
cannahia  aativa  T.,  (except  mature  stalks).  It  would  also  include  derivatives  sudi  as 
hashish  and  any  other  qwdes  of  the  plant. 


3.  fVmtmllad  aiihatanwa  A  "ocrntrolled  substanoe”  is  any  substance 
listed  in  Sdmdules  I  throu|^  V  as  establkhed  by  the  Controlled  SubstaiKes  Act  of 
1970. 


4.  CoBBBiikBt  "Possession"  is  the  knowing  exercise  of  control. 
Possession  of  a  drug  can  be  either  diract  physical  custody,  such  as  holding  a  drug  in 
one's  hand,  or  constructive,  as  in  storing  the  drug  in  a  locker  in  a  bus  terminal  while 
keeping  the  key.  Poseeeeion  must  be  "saadusive"  in  the  ewiBe  of  having  timautluwity 
to  predude  control  by  others,  but  mote  than  one  perscm  may  possess  a  drug 
nmultaneottsly.  Poaeeesion  dow  not  reqpuie  ownendrip. 

5.  "Uae"  indudes  any  other  act  with  the  drug  which  provides 
a  chemical  otbet  in  the  body. 
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6.  Distribntion.  "Distribution”  is  the  delivery  of  possession  to 
anotho.  Distribution  replaces  the  previously  defined  drug  offenses  of  sale  and 
transfer. 


7.  Manufacture.  "Manufacture"  is  the  production,  preparation,  and 
processing  of  a  drug.  Manufacture  can  be  accomplished  either  directly  or  indirectly. 
It  can  be  effected  by  extraction  firom  a  substance  of  natural  origin  or  independently 
by  chemical  qmthesis.  "Manufacture"  also  includes  the  packaging  or  repackaging  of 
a  substance  and  the  labeling  or  relabeling  of  a  container.  "Production"  includes 
planting,  cultivating  growmg,  or  harvesting. 

8.  Introduction.  "Introduction"  is  the  act  of  bringing  a  drug  or 

causing  a  drug  to  be  brou^t  into  or  onto  a  military  unit,  base,  station,  post,  ship,  or 
aircraft.  * 


9.  Intent  to  distribute.  The  presence  of  an  intent  to  distribute 
increases  the  severity  of  possession,  manufacture,  or  introduction.  Indicia  supporting 
such  an  intent  would  be  the  possession  of  a  quantity  of  drugs  in  esmess  of  a  normal 
quantity  for  personal  use,  the  manner  in  which  a  substance  was  packaged,  and  the 
fact  Uud  an  accused  was  not  normally  a  user. 

B.  Relationships  among  the  prohibited  acts 

Some  very  recent  case  law  suggests  that  if  the  accused  possesses  a 
separate  "stash"  of  dru^  which  is  kept  hidden  and  remote  firom  the  drugs  which  are 
distributed,  separate  specifications  allying  possession  and  distribution  are 
iq)propriate. 

C.  Proof  of  the  substance's  identity.  At  trial,  the  prosecution  must  prove 
that  the  substance  the  accused  distributed,  used,  possessed,  manufactured,  imported, 
e^qported,  or  introduced  was  a  conbulled  subs^ce.  Of  course,  the  most  reliable 
evidence  of  the  substance's  identity  and  composition  will  be  the  results  of  chemical 
analysis.  Nonexpert  testimony  may  also  be  admissible  sometimes  to  prove  the 
substance's  klentity.  A  person  who  has  used  the  same  substance  on  previous 
occasions  and  is  familiar  with  its  q;)pearanoe  and  effects  may  give  his  or  her  opinion 
about  the  substance's  identity.  Such  testimony  is  rather  common  in  marijuana  cases. 
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DESIGNER  DRUGS 

Hie  Controlled  Substances  Act  of  1970  classifies  illegal  drugs  by  their  precise 
molecular  structure.  A  designer  drug  is  a  drug  created  by  chemically  altming  the 
molecular  structure  of  an  existing  controlled  substance.  Such  an  alteration  of  an 
ill^;al  controlled  substance  removes  the  new  drug,  or  analog,  firom  the  list  of 
schedules  established  by  the  Controlled  Substances  Act.  Offense  involving  designer 
drugs  may  be  prosecuted,  however,  und^  article  134  as  a  violation  of  the  Controlled 
Substances  Analogue  Enforcement  Act  of  1986  or  as  a  violation  of  state  law. 


DRUG  PARAPHERNALIA 

Article  112a  does  not  address  drug  paraphernalia,  and  resort  must  therefore 
be  made  to  any  i^plkable  orders  or  regulations  (or  to  article  134).  For  the  Navy  and 
Marine  Cfoips,  a  service-wide  drug  paraphernalia  regulation  was  promulgated  in 
SECNAVINST  5300.28A,  dated  17  Januaiy  1984. 

Analywia,  Althou|^  the  instrudion  uses  somewhat  broad  language  to  define 
drug  abuse  paraphernalia,  it  is  dear  that  nothing  can  be  considered  paraphernalia 
unless  it  is  used,  possessed,  sold,  or  transferred  with  the  intent  that  it  be  used  as  a 
medium  throuc^  which  illegal  drugs  are  to  be  introduced  into  (he  body.  Hence,  Uie 
intent  of  an  acaised  determines  whether  any  given  form  of  property  is  drug  abuse 
paraphernalia.  Possession  of  an  item  commonly  assodated  with  drug  abuse,  such  as 
a  watmr  pipe,  may  not  be  banned  if  it  is  possessed  for  an  innocent  purpose.  The 
regulation  also  contains  an  exception  for  "authorized  medicinal  purposes."  Hence,  if 
an  accused  possesses  a  syringe  with  the  purpose  of  iigecting  a  controlled  substance 
into  his  bo^,  he  is  not  guilty  of  an  offense  if  his  possession  was  inddent  to  an 
authorized  medicinal  purpose.  Violations  of  tiiis  SECNAV  instruction  are  meant  to 
be  enforced  by  "disdplinary  or  punitive  action  as  may  be  ...  tqppropriate..."  under 
artide  92  (violation  of  a  lawful  general  order). 


COMMON  DEFENSES  IN  DRUG  CASES.  Three  defenses  commonly  arise  in  drug 
cases:  lack  of  knowledge,  entrapment,  and  lack  of  wrongfulness. 

A.  nf  WiowlcdgB.  Three  ^^pes  of  lack  of  knowledge  on  the  part  of  the 

accused  may  be  pertinent  in  drug  possession  cases.  First,  the  accused  may  daim  a 
lack  knowledge  that  he  or  she  possessed  the  substance.  Second,  the  accused  may 
daim  lack  d  kimwledge  regarding  the  substance's  true  klentity.  Hiird,  the  accused 
may  daim  a  lack  of  knowledge  that  possession  of  the  substance  was  ill^;al. 
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Hie  accused's  possession  must  be  knowing  and  conscious.  Hierefore,  if 
the  accused  didn't  know  he  or  she  possessed  the  substance,  the  accused  has  a 
oMnplete  defmise.  Likewise,  if  the  accused  knew  he  or  she  possessed  the  substance, 
but  honestly  didn't  know  the  substance's  true  identity,  the  accused  also  has  a 
oonqilete  defmise.  Ignorance  of  the  fact  that  possession  of  the  substance  is  illegal  is 
no  defense. 

B.  Kntrapment.  Entrapment  may  be  a  defense  to  any  crime,  but  it  often 
arises  in  prosecutions  for  distribution  of  drugs.  Entrapment  exists  when  the  police 
or  an  undercover  agent  deliberately  coerce  the  accused  to  commit  a  crime,  even 
thou^  the  accused  had  no  prediqposition  to  do  so.  Entrapment  involves  overcoming 
the  accused's  desire  to  be  a  law-abiding  person.  It  is  not  merely  affording  the 
accused  an  qppoitunity  to  commit  a  crime  that  the  accused  already  was  predisposed 
to  commit;  instead,  the  accused  must  have  had  so  predisposition  to  commit  the  crime. 
For  entrapment  to  lie,  therefore,  the  accused  must  have  committed  the  crime  only 
because  of  overbearing,  insistent  coercion  by  the  police  or  an  undercover  agent. 

C.  T  A  of  wrongfiilnem.  Another  defense  that  may  be  raised  on  drug  use 
is  the  "authorized  medicinal  purpose"  exception.  Article  1138,  U.S.  Naw 
R<>giilAtinna,  1990,  permits  handling  of  an  otherwise  illegal  drug  or  controlled 
substance  if  such  handling  is  for  authorized  medicinal  purposes. 
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CHAPTER  SDV 


DRUNKENNESS 


OVERVIEW.  The  UCMJ  prohibits  four  msyor  types  of  drunkenness  offenses: 

A.  Drunk  on  ship,  on  station,  in  camp,  or  in  quarters  (article  134); 

B.  drunk  on  duty  (article  112); 

C.  incapacitation  for  duty  (artide  134);  and 

D.  drunken  or  reckless  driving  (artide  111). 


"DRUNK"  DEFINED 

"Drunkenness"  is  "any  intoxication  which  is  suffident  sensibly  to  impair  the 
rational  and  full  exerdse  of  the  mental  or  physical  faculties."  Drunkenness  is 
therefore  measured  in  terms  of  the  impairment  of  physical  abilities  such  as  vision, 
speech,  balance,  coordination,  and  reaction  time.  Dnmkenness  is  also  determined  by 
the  impairment  of  the  accused's  judgment.  Drunkenness  may  be  caused  by  alcoholic 
beverages  or  by  drugs.  There  is  no  specific  point  at  which  a  person  becomes  dnuik. 


PROOF  OF  DRUNKENNESS 

Intoxication  can  be  proven  in  several  ways.  Hie  results  of  sdentific  tests  are 
the  most  reliable  proof  of  intoxication  when  they  are  properly  performed.  Such  tests 
may  not  always  be  suffident  by  themselves,  however.  Tests  of  physical  coordination, 
such  as  walking  a  straight  line  or  balancing  on  one  leg,  are  firequently  administered 
when  the  accused  is  sqiprehended.  These  tests  do  not  require  artide  31  warnings. 
Nonexpert  opinion  is  also  admissible  to  prove  intoxication.  Any  witness  who  observed 
the  accused  can  testify  regarding  his  or  her  observations  of  the  accused's  behavior. 
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DRUNK  ON  SHIP,  ON  STATION,  IN  CAMP,  OR  IN  QUARTERS  (ARTICLE 
184) 


A.  Diacuaaion.  The  accused  must  have  been  drunk  while  voluntarily 
present  on  a  militaiy  installation  or  in  military  quarters.  If  the  accused  was  brou^t 
aboard  the  installation  against  his  or  her  will,  the  accused  is  not  guilty  of  this 
offense.  Not  all  instances  of  drunkenness  on  a  militaiy  installation  or  in  quarters  are 
offenses  against  the  (?ode.  Drunkenness  will  be  criminal  only  if  the  accused's 
behaviw  was  directly  prejudicial  to  good  order  and  discipline  or  was  service- 
discrediting. 

B.  Drunk  and  disorderly.  The  offense  of  drunk  and  disorderly  is  an 
a^spravated  form  of  drunk  on  ship,  on  station,  in  canq),  or  in  quarters.  This  offense 
is  also  prosecuted  undm*  article  134.  To  be  found  guilty  of  drunk  and  disorderly,  the 
accused  must  be  drunk  aboard  a  military  installation  or  in  quarters  and  must  be 
engaged  in  disorderly  conduct. 


DRUNK  ON  DUTY  (AR'HCLE  112) 

The  term  "duty"  includes  all  types  of  military  duties,  eaccept  for  those  of  a 
sentinel  or  lookout.  Drunkenness  by  a  sentinel  or  lookout  is  prosecuted  under  article 
113.  "Duty"  includes  standby  duty,  such  as  for  fli^t  crews,  but  it  does  not  include 
liberty  or  leave.  In  order  to  be  drunk  on  duty,  the  accused  must  first  assume  the 
duty  and  then  be  found  drunk  while  still  on  duty.  In  many  cases,  this  requirement 
will  be  satisfied  by  the  accused's  coming  to  work  drunk.  Whme  formal  posting  or 
assumption  of  duty  is  required,  however,  the  accused  will  not  be  on  duty  until  he  or 
she  properly  assumes  the  duty.  Merely  being  hung-over  is  not  sufficient  for  this 
offense. 


INCAPACITA'nON  FOR  DUTY  THROUGH  PRIOR  WRONGFUL 
INDULGENCE  IN  INTOXICATING  UQUOR  OR  ANT  DRUG  (ARTICLE  134) 

"Incapadtation"  occurs  when  the  accused  is  unable  to  perform  assigned  duties 
in  apitpermanner.  Drunkenness  is  not  required,  and  inaq>acitation  can  result  firom 
a  bad  hangover.  As  a  practical  matter,  if  the  accused  is  drunk  when  he  is  to  assume 
the  duties,  the  accused  will  usually  be  considered  to  be  incapacitated.  This  is  imt  a 
lesarar  induded  offense  of  drunk  on  duty. 
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DRUNKEN  OR  RECKLESS  DRIVING  (ARTICLE  111) 

A.  Vehicle.  'Vehicle"  includes  any  mechanical  conveyance  far  land 
transportation,  whether  or  not  motor-driven  or  passenger-carrying.  One  operates 
a  vehicle  when  one  guides  the  vehicle  while  in  motion,  sets  the  vehicle  in  motion,  or 
manipulates  the  vehicle's  controls  so  as  to  cause  the  vehicle  to  move.  Watm:  or  air 
trane^rtation  is  not  induded. 

B.  Drunk  or  recklesR.  The  accused  must  either  be  drunk  while  driving  or 
driving  in  a  reckless  manner.  "Drunk"  has  the  same  meaning  as  defined  on  page  1 
of  this  chapter.  "Reckless"  involves  a  culpable  disregard  of  the  foreseeable 
consequences  of  one's  actions.  It  is  a  significantly  greater  d^;ree  of  carelessness  than 
simple  negligence.  "Wanton"  involves  an  even  greater  degree  of  ne^igence  than 
recklessness.  Wantonness  involves  an  utter  disregard  of  the  probable  consequences 
of  one's  actions. 

Drunken  driving  is  not  always  reddess  driving.  Drunkenness  is  a  factor 
which,  along  with  all  the  other  evidence,  may  prove  reddessness  or  wantonness. 
Thus,  a  drunk  driver  who  nonetheless  ob^  the  speed  limit  and  is  careful  of  the 
safety  of  others  is  not  guilty  of  reckless  driving,  only  drunken  driving.  There  is  no 
such  ofiense  as  drunk  and  reckless  driving. 

C.  Drunken  or  reckless  driving  resulting  in  personal  iniurv.  If  the  accused's 
drunken  or  reckless  driving  results  in  personal  iigury  to  a  person,  induding  the 
accused,  this  fact  increases  the  maximum  authorized  punishment.  A  personal  injury 
is  any  ii\jury  serious  enough  to  warrant  medical  attention. 
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CHAPTER  XXV 


BaSCONDUCT  BY  A  SENTINEL  OR  LOOKOUT 


OVERVIEW 

Article  113  makes  it  a  criminal  offmise  fw  a  sentinel  or  lookout  to  be  drunk  on 
post,  to  sleq;)  on  post,  or  to  leave  the  post  before  being  properly  relieved.  Article  134 
prohibits  sitting  or  loitering  on  poet.  Sentinel  and  lookout  offenses  involve  the 
accused's  ifulure  to  remain  vigilant  and  alert.  Th^  constitute  a  distinct  group  of 
serious  military  offenses,  some  of  which  are  punishable  by  death  if  committed  during 
time  of  declared  war. 


WHO  IS  A  SENTINEL  OR  LOOKOUT? 

A  sentinel  or  lookout  is  one  whose  militaiy  duty  requires  constant  vigilance 
and  alertness.  A  sentinel  or  lookout  is  one  whose  duties  include  the  requirement  to 
maintain  constant  alertness,  be  vigilant,  and  remain  awake,  in  order  to  observe  for 
the  possible  iqiproach  of  an  enemy,  or  to  guard  persons,  property,  or  a  place,  and  to 
sound  the  alert,  if  necessary.  The  terms  indude  one  who  is  detailed  to  use  any 
equipment  designed  to  locate  friend,  foe,  or  possible  danger,  or  at  a  designated  place 
to  maintain  internal  disdpline,  or  to  guard  stores,  or  to  guard  prisoners  while  in 
confinement  or  at  work. 


DRUNK  ON  POST 

"Drunk"  has  the  same  meaning  under  artide  113  as  it  does  for  other 
drunkenness  offenses  under  the  Code. 


SLEEPINO  ON  POST 


Sleeping  on  post  is  perhiqM  the  most  common  sentinel  or  lookout  offense. 
Sleqp  is  aoonditkm  ioBBIltifinGe  suffident  to  impair  the  ftUl  exercise  of  mmital  and 
l^tydcal  fimilties.  It  is  mote  than  a  dulling  oi  the  smises  or  drowsiness,  but  it  is  not 
necessaiy  that  the  accused  be  udidly  cwnatose.  The  accused  is  guilty  cff  sleeping  on 
post  if  he  either  intentkmally  wont  to  deep  or  accuientally  fell  akteqp.  Iftheaccused 
fells  asleep  due  to  fectors  beyond  his  contid,  the  accused  will  iwt  be  criminally  liable. 
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If  the  accused  could  have  prevented  falling  asleep  by  getting  proper  rest  before 
assuming  his  post,  however,  the  accused  may  be  foiuid  guilty  of  this  offense. 


LEAVING  POST  BEFORE  RELIEF 

The  accused  has  left  the  poet  when  he  goes  far  enou^  away  to  impair  the 
maintenance  of  constant  alertness. 

LOITERING  ON  POST 

Loitering  connotes  idle  behavior  and  inattention  hy  the  sentinel  or  lookout.  It 
includes  all  acts  that  detract  from  the  maintenance  of  vigilance. 


WRONGFUL  SITTING 

Sitting  on  post  must  be  unauthorized  sitting  which  detracts  from  the  proper 
maintenance  of  vigilance. 
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CHAPTER  XXVI 


( 


BREACHES  OF  RESTRAINT 


OVERVIEW 

Articles  95  and  134  prohibit  five  migor  offenses  involving  breaches  of  lawful 
restraint.  Article  95  prohibits  resisting  iq;>prehension,  escape  firom  confinement, 
escape  firom  custody,  and  breaking  arrest.  Breaking  restriction  is  prosecuted  under 
article  134. 


RESISTING  APPREHENSION  (ARTICLE  95) 

A.  Discussion 

1.  Apprehension.  Article  7(a),  U(?MJ,  defines  apprehension  as  the 
act  of  taking  a  person  into  custody.  Apprehension  equates  to  a  civilian  arrest.  In  the 
military  justice  system,  the  terms  "apprehension"  and  "arrest"  must  not  be  confused. 
They  are  not  s3ncionymous. 

2.  The  attempt  to  apprehend.  Someone  must  have  made  an  overt 
effort  to  apprehend  the  accused.  This  attempt  must  include  dear  notice  to  the 
accused  that  he  was  being  placed  in  custody.  While  words  such  as  "You  are  under 
apprehension"  are  the  dearest  notification  to  the  accused,  the  accused  may  be  notified 
by  other  words  or  acts  importing  the  same  meaning. 

3.  Authority  to  yprehend.  Artide  7  of  the  CkKle  and  R.C.M.  302(b), 
M(}M,  1984,  authorize  commissioned  officers,  warrant  officers,  noncommissioned 
officers,  petty  officers,  and  those  engaged  in  law  enforcement  duties,  to  conduct 
militaiy  apprehensions. 

RC.M.  302(b)  also  states  a  polity  that  an  enlisted  member  should 
iq)preh«)d  a  warrant  or  commissioned  officer  only  when  ordered  to  do  so  by  another 
commissioned  t^oer,  when  necessary  to  prevent  disgrace  to  the  service,  or  to  prevent 
the  e8ciq)e  of  one  who  has  committed  a  smitms  crime. 
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4.  RfiaiatAnoR.  Words,  by  themselves,  are  insufficient  to  constitute 
resisting  apprehension.  Some  degree  of  ph3r8ical  resistance  is  also  required.  The 
resistance  must  occur  before  the  accused  has  submitted  to  the  apprehending  officer's 
control.  If  the  accused  submits  to  the  iq>prehension  and  then  attempts  to  resist,  the 
offense  committed  is  escape  from  custo^  or  attempted  escape  from  custody. 

5.  Knowledge.  The  "dear  notification”  requirement  for  the  attempt 
to  apprehend  implies  that  the  accused  must  have  knowledge  that  an  apprehension 
is  being  attempt^.  There  is  apparently  no  requirement  that  the  accused  actually 
know  that  the  person  attempting  the  apprehension  is  lawfully  empowered  to 
apprehend.  It  is  a  defense,  thou|^  that  the  accused  held  a  reasonable  belief  that  the 
person  attempting  to  apprehend  him  did  not  have  authority  to  do  oO.  Therefore,  a 
reasonable  belief  that  the  apprehending  person  was  acting  without  authority  to 
apprehend  is  a  complete  defense. 

6.  Alternate  offenses.  An  accused,  who  forcibly  resists  apprehension, 
may  be  convicted  of  assault  even  if  the  apprehending  officers  lacked  probable  cause 
to  apprehend,  provided  the  officers  were  acting  in  good  faith  and  do  not  use  extreme 
force  themselves. 

B.  Attempt  not  lesser  included  offense.  Resisting  apprehension  is  one  of  the 
few  offenses  for  which  attempt  is  not  a  lesser  included  offense.  K  the  accused 
attempts  to  resist  apprehension,  the  accused  has,  in  fact,  resisted  apprehension. 


ESCAPE  FROM  CONFINEMENT  AND  ESCAPE  FROM  CUSTODY  (AR'nCLE 
95) 


A.  General  concept.  Although  escape  from  confinement  and  escape  from 
custody  are  two  separate,  distinct  offenses,  thqy  share  mapy  common  l^al  principles. 
Both  offenses  involve  an  escape  from  restraint.  Confinement  implies  physical 
restraint,  while  custody  need  only  be  moral  restraint,  but  may  be  physical  restraint. 

B.  niacuBirinn 

1.  Confinement.  Confinement  is  the  physical  restraint  of  the  person. 
One  is  in  confinement  if  his  freedom  of  movement  is  restrained  ly  physical  devices, 
such  as  leg  irons,  handcufb,  or  a  jail  cell.  A  person,  however,  must  fii^  be  delivered 
to  and  fdaced  in  a  confinement  facility  prior  to  confinement  status  occurring,  llms, 
om  who  is  in  handcuffo  is  still  only  in  custody  if  he  has  not  yet  bemi  pla^  in  a 
confinemmit  facility  or  delivered  to  Inrig  personnel. 
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A  person  may  pass  in  and  out  of  a  status  of  confinement 
depending  upon  the  existence  or  absence  of  physical  restraint  at  a  given  moment. 
Thus,  a  prisoner  at  a  brig  is  in  a  status  of  confinement  while  inside  the  brig. 
Suppose,  however,  that  the  prisoner  is  permitted  to  leave  the  brig  on  a  work-release 
program.  The  prisoner  is  accompanied  by  an  unarmed  escort,  who  is  instructed  not 
to  attempt  to  stop  a  fleeing  prisoner.  When  the  prisoner  leaves  the  brig  with  the 
escort,  the  prisoner  passes  from  a  status  of  confinement  to  one  of  custody.  If  the 
prisoner  is  accompanied  by  a  guard  who  has  the  duty  and  the  means  to  exercise 
ph3rsical  restraint,  however,  confinement  continues  outside  the  brig.  Dereliction  in 
the  execution  of  the  brig  guard's  duty  to  exercise  physical  restraint  does  not 
terminate  the  confinement  status. 

2.  Custody.  Custody  may  only  involve  moral,  rather  than  physical, 
restraint  of  freedom  of  movement.  As  noted  above,  it  can  also  involve  phjnsical 
restraint  Custody  is  usually  imposed  by  lawful  i^prehension.  Custody  may  also  be 
imposed  by  lawfrd  orders  restricting  the  individual's  freedom  of  movement  to 
extremely  limited  confines. 

3.  lAwfiiHv  placed  in  restraint.  The  accused  must  have  been 
lawfully  placed  in  confinement  or  custody.  This  merely  means  that  the  legal 
procedures  for  placing  the  accused  in  confinement  or  in  cust^y  must  be  substantially 
followed. 


4.  Freed  before  being  properly  released.  The  accused’s  escape  from 
the  restraint  need  only  be  temporary  or  momentary.  If  the  accused  is  stopped  before 
completely  throwing  off  the  physicsil  or  moral  restraint,  the  accused  may  be  found 
guilty  of  attempted  escape  from  confinement  or  custody. 

C.  Separate  offenses.  Escape  from  confinement  and  escape  from  custody 
are  entirely  separate,  distinct  offenses.  Custody  and  confinement  are  separate 
statuses;  ^erefore,  escape  from  custody  is  not  a  lesser  included  offense  of  escape 
from  confinement,  even  though  custody  would  appear  to  be  a  factually  less  serious 
status.  Likewise,  escape  from  confinement  is  not  a  lesser  included  offense  of  escape 
from  custody. 


BREAKING  ARREST  (AR'HCLE  95)  AND  BREAKING  RESTRICTION 
(ARTICLE  184) 

A.  General  concept.  Breaking  arrest,  under  article  95,  and  breaking 
restriction,  under  article  134,  are  closely  related  offenses.  Both  involve  the  accused 
going  beyond  certain  geographical  limits  imposed  by  superior  authority. 
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B.  TYiaciiBmon 

1.  Arrest  and  restriction.  Arrest  and  restriction  are  bodi  imposed 
by  superior  authority  and  prescribe  certain  geographical  limits  b^nd  whidi  the 
accused  may  not  go.  As  a  practical  matter,  arrest  oftmi  involves  closer  geographical 
limits  than  restriction.  A  person  in  arrest  cannot  be  required  to  perform  militaiy 
duties.  ’’Arrest"  under  artide  95  also  indudes  arrest  in  quarters,  which  is  a  status 
of  restraint  which  may  be  imposed  as  noi\judicial  punishment  only  on  an  office. 

2.  Proper  authority.  The  person  who  placed  the  accused  in  arrest  or 
restriction  must  have  been  legally  authorized  to  do  so. 

3.  Breakiny  arrest  or  restriction.  The  breach  occurs  when  the 
accused  goes  beyond  the  limits  of  the  arrest  or  restriction.  Merely  failing  to  conqply 
with  some  other  condition  of  the  arrest  or  restriction  is  not  breaking  arrest  or 
restriction,  althou^  other  violations  of  tke  Code  may  have  been  committed. 

C.  Lesser  induded  ofFenses.  Breaking  restriction  is  a  lesser  induded 
offense  of  breaking  arrest.  Attempts  are  lesser  induded  offenses  of  both  breaking 
arrest  and  breaking  restriction. 
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CHAPTER  XZVn 


FALSIFICATION  OFFENSES 


OVERVIEW.  The  UCMJ  prohibits  five  types  of  falsification  offenses: 

A.  False  official  statements  (artide  107); 

B.  forgery  (artide  123); 

C.  peijuiy  (artide  131); 

D.  fi'auds  against  the  United  States  (artide  132);  and 

E.  false  swearing  (artide  134). 


FALSE  OFFICIAL  STATEMENT  (ARTICLE  107) 
A.  Discussion 


1.  Offidal  statement.  The  statement  may  be  oral  or  writtmi,  but  it 
must  be  an  offidal  statement.  An  offidal  statement  is  any  one  made  in  the  line  of 
military  duties.  The  coverage  is  meant  to  be  extremety  broad.  A  suspect  who  is 
being  interrogated  normally  has  no  duty  to  make  a  statement.  Artide  31,  UCMJ, 
protects  the  suspect's  right  to  remain  silent.  However,  if  artide  31  warnings  are 
given  to  a  suspect,  the  suspect's  duty  to  reqx)nd  truthfully  to  investigators,  if  he 
responds  at  all,  is  suffid«it  to  impute  offidality  to  his  statmnmits.  Therefore,  a 
suspect  who  lies  to  investigators,  after  being  advi^  of  his  artide  31  rie^ts,  could  be 
charged  with  a  violation  of  artide  107.  However,  one  must  be  cautious  in  dealing 
with  false  statements  made  by  a  suspect  to  investigators.  Careftil  consideration 
should  be  given  to  alternative  charges  such  as  false  swearing.  On  the  other  hand,  if 
the  suspect  has  an  independent  duty  to  make  a  statement  cnr  r^xirt,  any  statemrat 
such  an  accused  makes  may  be  an  offidal  statmnent. 


2.  Accused's  knowledge.  The  accused  must  have  actually  known,  at 
tlm  time  the  offidal  statement  was  made,  that  the  statement  was  fislse.  lliisdement 
is  established  if  tlm  accused  had  no  belief  that  the  statement  was  true. 
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3.  Intmit.  Urn  accused  must  make  the  false  statement  with  an 
intmit  to  deceive.  This  denotes  an  intent  to  mislead,  trick,  cheat,  or  induce  someone 
to  believe  as  true  something  that  is  false.  No  one  actually  need  deceived,  nor  any 
material  benefit  be  obtained.  If  the  accused  knew  that  the  official  statmnent  was 
false,  the  law  will  p«rmit  an  inference  that  the  accused  intended  to  deceive. 


FORGERY  (ARTICLE  128) 

Forgeiy  is  the  fSslse  making  or  alteration  of  a  signature  or  writing.  The 
accused's  acts  must  affect  the  document  in  such  a  way  that,  if  graiuine,  it  would 
impose  a  l^;al  liability  on  another  person  or  would  adversely  diange  another 
person's  legal  ric^ts  or  liabilities.  Foigmy  requires  the  specific  intent  to  definud. 
There  is  no  requirement,  however,  that  anyone  actually  suffer  financial  loss  or  l^al 
detriment  fit)m  the  accused's  acts.  Forgmy  most  fi’equently  involves  unlawfully 
signing  another's  signature  or  unlawfully  altering  a  check  or  document. 


PERJURY  (ARTICLE  131) 

Peijury  occurs  when  a  witness  gives  sworn  testimony  in  a  judicial  proceeding, 
and  the  witness  knows  at  the  time  that  the  testimony  is  false.  The  peijured 
testimony  must  concern  a  material  fact  or  issue  in  the  trial.  Judicial  prooeedfings 
include  oNirts-martial  and  article  32  pretrial  investigations.  False  sworn  statements 
in  other  hearings,  proceedings,  or  situations  are  prosecuted  as  false  swearing  in 
violation  of  article  134.  Closety  related  to  peijuxy  is  the  article  134  offense  of 
subornation  of  peijiuy,  which  occurs  when  the  accused  induces  a  witness  in  a  judicial 
proceeding  to  give  sworn  testimony  that  the  accused  knows  is  untrue. 


FRAUDS  AGAINST  THE  UNITED  STATES  (ARTICLE  182) 

Artide  132  prohibits  seven  offenses  which  constitute,  or  rdate  to,  fi'auds 
against  the  United  States  Government.  These  firaudulent  offenses  indude: 

A.  Making  a  false  or  fraudulent  daim  against  the  United  States; 

B.  presenting  a  false  or  firaudulent  daim  against  the  United  States  fm 
approval  or  payment 

C.  making  mr  using  a  fklae  writing  or  other  p^per  in  oonnectka  with  a  daim 
againrt  the  United  l^atea; 

D.  fidse  oath  in  connection  wfth  daims  against  tlw  United  States 


Na^  Jimtioe  Sdiool 
Ckimiiml  Law  DMdon 


37>2 


Rev.  1/92 


O 


Falsification  Offenaee 


E.  forgery  ci  a  signature  in  connection  with  claims  against  the  United 
States; 

F.  delivering  lera  than  the  amount  called  for  on  a  xeceipti  and 

G.  making  or  delivering  a  receipt  without  having  full  knowledge  that  it  is 

true. 


See  Part  IV,  para.  58c,  MCM,  1984,  for  an  extensive  discussion  of  the  various 
tinpes  of  frauds  against  the  United  States. 


FALSE  SWEARING  (ARTICLE  184) 

A.  Oath  nr  affirmation.  The  accused  must  make  a  statement  under  a 
lawfully  administered  oath  or  affirmation.  Article  136,  UC!MJ,  and  section  0902  of 
the  Manual  nf  the  Judge  Advnnete  fletiaral  Hst  the  persons  authorised  to  administer 
oaths  and  afBrmations  in  the  Department  of  the  Navy.  The  oath  or  affirmation  must 
actually  be  administered. 

B.  Faina  atatamant.  The  accused's  statement  under  oath  or  affirmation 
must  be  in  fact.  Moreover,  the  accused  must  not  have  believed  that  the 
statement  was  true  when  it  was  made.  False  swearing  covers  both  official  and 
unofficial  statements.  IIiub,  a  suspect  who  knowinsAy  makes  a  false  statement 
during  an  interrogation  under  oath  may  be  found  guilty  of  false  swearing.  Article  31, 
UCMJ,  merdy  protects  the  suspect's  ri^t  to  remain  i^ent  Once  the  suspect  takes 
an  oath  or  makes  an  affirmation,  the  suspect  is  under  a  l^;al  duty  to  tell  the  truth. 
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CHAPTER  XXVm 
DEFENSES 


OVERVIEW 

Defenses  may  be  grouped  into  two  eateries:  defenses  in  bar  of  trial  and 
defenses  on  the  merits.  Defenses  on  the  merits  can  be  subdivided  into  general 
defenses  and  affirmative  defenses.  Insanity  can  be  both  a  defense  in  bar  of  trial  and 
a  demise  on  the  merits. 


DEFENSES  IN  BAR  OF  TRIAL 

Defenses  in  bar  of  trial  are  matters  which  do  not  directly  relate  to  the 
accused's  guilt  or  innocence.  They  present  legal  grounds  for  preventing  the  trial  from 
proceeding.  A  successful  defense  in  bar  of  trial  will  usually  result  in  a  dismissal  of 
the  charges  without  any  determination  of  the  accused's  guilt  or  innocence  of  those 
charges. 

A.  Tjirk  nf  jurisdiction.  SsB  R.C.M.  201-203,  MCM,  1984,  for  a  discussion 
of  jurisdictional  matters. 

B.  Stat-iito  nf  Timitationii.  The  Statute  of  Limitations  under  the  UCMJ  is 
article  43.  As  to  all  offenses  committed  on  or  after  14  November  1986,  the  accused 
may  not  be  tried  unless  sworn  duurges  are  received  hy  the  officer  exercising  summary 
court-martial  jurisdiction  over  the  accused  within  5  years  after  the  commission  of  the 
offense.  No  time  limit  exists,  howevmr,  finr  capital  offenses,  UA  in  time  of  war,  or 
missing  movemoit  in  time  of  war.  Any  period  during  which  the  accused  is  in  a 
status  of  unauthorized  absence  is  excluded  from  the  computation  of  the  5-year 
period. 

C.  Fonngr  jeopardy.  Artide  44(a)  of  the  Code  provides  that  no  person  may 
be  tried,  without  his  oemsent,  a  secemd  time  tor  the  same  ofteaae.  Formm*  jeopardy 
does  not  ig^ly  to  a  rdiearing  wfaidi  has  been  (nrdered  to  conect  errors  in  a  previous 
trial  the  same  diarges,  nor  does  former  jeopardy  predude  a  trial  fay  court-martial 
when  the  previous  trial  was  fay  a  state  court  or  fercagn  court  But  see  JAGMAN, 
9  0124.  Ifosther  does  former  jeopardy  ^pply  ^xdien  the  former  adjudkathm  the 
dfense  was  at  office  hours  or  captain's  ma^ 
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D.  Former  puniRhmant.  When  {mnishment  has  been  imposed  under  article 
16  for  a  minor  offense,  that  offense  cannot  be  tried  at  a  subsequent  court-martial. 
Formor  punishment  also  applies  to  article  13  puniahmmits  for  minrar  diac^linazy 
infiractions  by  a  person  in  pretrial  restraint.  If  the  offense  is  not  minor,  usually 
canying  a  punishment  in  excess  of  one  year  in  confinement,  former  punishment  is 
not  a  bar  to  a  subsequent  court-martial. 

E.  Denial  of  speedy  trial.  jSse  RC.M.  707,  MCM,  1984. 

F.  Constructive  condonation  of  desertion.  Sfifi  chapter  XVII  ("Absence 
Offenses")  of  this  section. 

G.  Grant  or  promise  of  immunity.  SfiB  R.C.M.  704  and  R.C.M. 
907(b)(2)(D)(ii),  MCM,  1984.  If  the  accused  has  been  previously  promised  or  granted 
immunity  from  prosecution  in  return  for  his  or  her  testimony  at  another  proceeding, 
the  accused  may  not  be  prosecuted  for  any  offenses  covered  by  the  grant  or  promise 
of  immunity.  See  JAGMAN,  §  0138  for  procedures  for  granthig  immunity. 

H.  Insanity.  jSfifi  "INSANITY,"  infra,  for  an  analysis  of  the  insanity  defense. 


DEFENSES  ON  THE  MERITS 

Defenses  on  the  merits  directly  relate  to  the  issue  of  guilt  or  innocence.  A 
successful  defense  on  the  merits  will  usually  result  in  a  finding  of  not  guilty  to  the 
charges  and  qiedfications  to  which  the  defense  relates.  Defenses  on  the  merits  may 
be  subdivided  into  two  categories;  general  defenses  and  affirmative  —  or  special  — 
defenses. 

A.  General  dafenaaa  A  general  driense  denies  that  the  accused  committed 
any  mr  all  of  the  acts  that  constitute  elements  of  the  offense  charged.  It  may  also 
negate  <me  qpedfic  element  of  the  offense.  The  following  are  the  most  common 
general  defenses: 

1.  T.aA  nf  ragiuaita  criminal  intent.  The  defense  offers  evidence  that 
the  accused  committed  stnne  of  the  all^^  acts,  but  that  these  acts  wane  done 
without  the  required  criminal  intent  Mistake  ot  fact,  diseuwed  as  an  affirmative 
dMienae  bdow,  may  also  act  as  a  general  defense  when  the  mistake  la'evented  the 
accuaed  from  fbnning  a  required  intoit  or  state  of  mind.  Diminished  mratal 
reqxmaflifiity,  dkoueaed  in  paragnqdi  D  oi  this  chapter,  also  frmctiaiw  as  a  general 
defense  arhen,  baesnse  ment^  disease  car  defect  or  because  c^  intoxfeaiion,  tlm 
accused  was  imaUe  to  form  a  recpiiied  qiecific  intent 
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2.  Alibi.  Under  the  alibi  deienae,  the  (tefenae  contends  that  the 
accused  could  not  have  committed  the  alleged  offense  because  the  accused  was 
ebewhere  whm  it  occurred. 

3.  Tllfl^litg  of  nardera.  SfiB  chapter  XV  ("Orders  Offenses  and 
Dereliction  of  Duty”),  supra. 

4.  flnnH  fthArarfwr  Under  the  Military  Rules  of  Evidence,  general 
good  character  evidence  is  not  admissible  to  show  that  a  person  acted  in  conformity 
therewith,  llus  general  rule  has  several  exceptions.  One  exce[^on  is  that  evidence 
of  a  portinent  trait  ot  diaracter  of  the  accused  tiered  by  the  accused  may  be 
admissible.  Good  military  character  is  admissible  in  a  drug  prosecution  to  show  the 
accused  wasn't  involved.  Evidence  of  the  character  trait  of  honesty  is  admissible  in 
a  larcepy  trial.  Evidence  of  good  military  diaracter  would  be  admissible,  for  example, 
in  a  prosecution  for  disobedience  of  orders  to  show  that  the  accused  was  less  likely 
to  have  conunitted  the  offense. 

B.  Affirmative  defenses.  Affirmative  defenses  are  also  known  as  special 
(tefenses.  The  accused  contends  that  his  conduct  was  not  criminal.  In  essence,  the 
accused  says,  "I  did  it,  but...."  It  is  the  accused's  responsibility  to  present  evidence 
that  raises  the  affinnative  defense. 


1.  Legal  justification.  Legal  justification  is  the  lawfiil  performance 
of  a  lawfiil  duty  whidi  results  in  the  accused  committing  acts  that  otherwise  would 
constitute  a  crime.  The  accused  must  be  performing  a  lawful  duty,  which  may  be 
imposed  by  statute,  r^ulation,  orders,  or  custom  of  the  service.  Furthermore,  the 
accused  must  be  performing  the  duty  in  a  lawful  manner,  although  not  necessarily 
in  exact  compliance  with  precise  procedural  regulations. 

2.  Obedience  to  apparently  lawful  orders.  If  the  accused  commits 
acts  that  would  otherwise  constitute  a  crime  because  he  was  ordered  fay  conqietent 
auth<nrity  to  perform  those  acts,  the  accused  will  not  be  guilty  of  a  crime  if  the  orders 
wmre  apparently  lawfiil.  An  order  is  not  apparently  lawful  if  a  pmon  of  ordinary 
anose  and  understanding  would  know  or  believe  it  to  be  illegal. 


3.  AflriAmit  nr  muMAventure.  Sfifi  chapter  XX  ("Assaults"),  supra. 

4.  Sdf-daftmiie  nr  ttt  gtMaMW  ggg  chapter  XX  ("Assaults"), 

nqpzi. 

5.  Dureaa.  See  dbapter  XXIV  ("Assaults"),  supra. 

6.  gsg  diapter  XXUl  TDrug  Offenses"),  flipca. 
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7.  Pl^ymcal  or  financial  malrilitv.  See  chapters  XV  ("Orders 
Offenses")  and  XVU  ("Absence  Offenses"),  oipiA. 

8.  TawRiI  cnnaent.  See  chapter  XX  ("Assaults"),  supra-  A  person 
cannot  usually  give  lawful  consent  to  an  act  likely  to  result  in  grievous  bodily  harm 
or  death. 

9.  Special  privilege.  S^  chapter  XX  ("Assaults"),  supra. 

10.  Mistake  nf  fact.  See  chapters  XVII  ("Absence  Offenses")  andXXIQ 
("Drug  Offenses"),  supra.  V^en  the  accused's  mistake  of  fact  negates  a  required 
specific  intent,  mistake  of  fact  is  a  general  defense. 

11.  Insanity.  The  accused's  lack  of  mental  responsibility  at  the  time 
of  the  offense  is  a  complete  defense.  Insanity  is  discussed,  infra^  and  in  R.C.M. 
916(k),  MCM,  1984. 


INSANITY 

In  1986,  Congress  enacted  a  new  insanity  standard  imder  military  law  which 
applies  to  all  offenses  committed  on  or  after  14  November  1986. 

A.  General  concqits.  Insanity  is  a  legal  concept,  not  a  medical  or 
psychological  one.  Insanity  involves  two  distinct  phenomena: 

1.  Lack  of  mental  responsibility  at  the  time  of  the  offense;  and 

2.  lack  of  mental  capacity  to  stand  trial. 

These  two  oonoq;)t6  focus  more  on  the  effects  of  the  accused's  mental 
omdition  on  his  acti<»is,  rather  than  on  the  jnedse  psychological  nature  of  the 
accused's  nwntal  disorder.  Thus,  the  law  is  more  concerned  with  "How  did  this 
mental  condition  affect  the  accused?"  than  with  "What  type  of  mental  disorder  did  the 
accused  suffer?" 

B.  T-affk  nf  mental  responsibility.  A  person  is  not  responsible  for  criminal 
omduct  if,  at  the  time  of  such  oonchu^  as  a  remit  of  a  severe  mental  disease  or 
defect,  the  perarni  was  unable  to  appreciate  the  nature  and  quality  or  the 
wrm^hilness  of  the  acts. 
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C.  Tjink  nf  inftntal  capadtv  to  stand  trial.  An  accused  may  not  be  tried  if 
lunlring  sufficient  mental  capacity  either: 

1.  To  understand  the  nature  of  the  proceedings;  or 

2.  to  cooperate  intelligently  in  his  own  defense. 

If  the  accused  lacks  mental  capacity  to  stand  trial,  court-martial 
proceedings  will  be  held  in  ab^ance  until  such  time,  if  ever,  tiiat  the  accused  is 
mentally  capable  of  standing  trial.  The  focus  is  on  the  accused's  mental  status  on  the 
day  of  trial  rather  than  on  the  day  the  crime  was  committed. 

D.  Deciding  insanity  issues.  The  accused's  insanity  may  be  raised  either 
before  trial  or  during  trial.  It  may  even  be  raised  after  trial,  but  only  under  limited 
conditions. 


1.  Inquiry.  R.C.M.  706,  MCM,  1984,  outlines  procedures  for  inquiry 
into  the  accused's  sanity.  The  issue  of  insanity  may  be  raised  by  the  accused's 
commanding  officer,  the  defense  counsel,  the  triai  counsel,  or  the  article  32  pretrial 
investigating  officer.  If  the  accused's  commanding  officer  has  reason  to  believe  that 
the  accused  is  insane,  or  was  insane  at  the  time  of  the  offense,  the  commanding 
officer  will  refer  the  accused  to  a  sanity  board.  It  is  wise  to  refer  the  accused  to  the 
sanity  board  whenever  the  issue  is  rais^  in  order  to  avoid  later  delays  in  disciplinary 
proceedings.  The  sanity  board  consists  of  one  or  more  physicians.  At  least  one 
member  of  the  board  should  be  a  psychiatrist.  Although  sanity  boards  without  a 
psychiatrist  are  permissible  when  a  psychiatrist  is  not  reasonably  available,  they  are 
definitely  unwise,  as  the  finding  of  such  a  board  would  be  subject  to  strong  attack  at 
trial.  The  sanity  board  will  evaluate,  mcamine,  and  observe  the  accused.  The  sanity 
board  is  required  to  report  findings  about  whether  the  accused  was  free  enou^  from 
mental  disease  or  defect  to: 

a.  ^preciate  the  criminality  of  his  conduct; 

b.  understand  the  nature  of  the  proceedings;  and 

c.  cooperate  intelligently  in  his  own  defense. 
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2.  Commanding  officer's  options 

After  receiving  the  board's  report,  the  accused's  commanding 
officer  may  take  one  of  four  possible  actions: 

a.  Dismiss  the  charges  (if  the  commanding  officer  is  competent 
to  convene  "a  court-martial  appropriate  to  try  the  offense  charged"); 

b.  suspend  disciplinary  proceedings  (if  the  accused  lacks  mental 
capacity  to  stand  trial); 


c.  institute  an  administrative  separation  proceeding;  or 

d.  refer  the  charges  for  trial  by  court-martial. 
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CHAPTER  XnX 

FRATERNIZATION  AND  SEXUAL  HARASSMENT 


FRATERNIZATION 

A.  Fraternization  in  general.  Fraternization  is  a  viable  offense  and  there 
is  an  increasing  number  of  fraternization  cases  being  tried.  Though  each  service 
appears  to  be  handling  the  offense  differently,  cases  have  been  successfully 
prosecuted  under  articles  92,  133,  and  134.  I^esently,  it  is  the  negative  effect 
wrongful  fraternization  has  on  discipline  and  morale  that  has  allowed  the 
proscription  to  withstand  all  manner  of  legal  attacks.  The  courts  have  held  that 
wrongful  fraternization  compromises  the  chain  of  command,  undermines  a  leader's 
integrity  and,  at  the  very  least,  creates  the  appearance  of  partialify  and  favoritism. 
Fraternization  is  now  a  listed  offense  at  Part  IV,  paragraph  83,  MQd,  1984. 

B.  Definition.  Because  fraternization  has  traditionally  been  a  breach  of 
custom,  it  is  more  describable  than  definable.  Frequently,  it  is  not  the  acts  alone 
which  are  wrongful  per  se,  but  rather  the  drcunutances  under  which  th^  are 
performed.  OPNAVINST  5370.2,  dated  6  February  1989  provides  detailed 
information  regarding  the  implementation  of  the  Navy's  polity  concerning 
fraternization.  OPNAVINST  5370.2  defines  fraternization  as  follows: 

(1)  Any  personal  relationship  between  an  officer  and  an 
enlisted  member  which  is  unduly  familiar  and  does  not 
respect  differences  in  rank  and  pade. 

(2)  Any  personal  relationship  between  officers  or 
between  enlisted  persoimel  whidi  is  unduly  familiar  and 
does  not  reqrect  differences  in  rank  and  grade  where  a 
senior-subordinate  supervisory  relationship  exists. 
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Part  IV,  para.  83c,  MCM,  1984  makes  no  specific  attmnpt  to  define  firatemization. 
It  eipressiy  adopts  the  "acts  and  drcumstances"  language  and  describes  the  offmiMve 
acts  as  those  whidi  are  in  "violation  of  the  custom  of  the  armed  fixroes  against 
firatemization."  Fraternization  has  also  been  described  as  "...untoward  association 
that  demeans  the  <^Boer,  detracts  firom  the  req;>ect  and  retard  fin*  authority  in  the 
military  rdationship  betwem  ofiBoors  and  enlisted  and  seriously  oonq[>r(»nises  the 
officer’s  standing  as  such."  The  military  usage  of  the  term  refers  to  a  military 
siqperior-subordjiiate  relationship  in  which  mutual  req;)ect  of  grade  is  ignored. 

C.  nffiflar-gnliateH  fraternization.  Part  IV,  para.  83,  MCM,  1984  prohibits 
commissioiied  or  warrant  officers  firom  associating  With  enlisted  persoimel  on  terms 
of  military  equality  in  violation  of  a  custom  or  tradition.  A  sorvioe  custom  or 
tradition  which  makes  the  alleged  conduct  wrangfiil  must  exist.  Custom  arises  out 
of  long-established  practices  which  by  common  usage  have  attained  the  force  of  law 
in  the  military  or  other  community  affected  1^  them.  It  is  the  existence  of  a  custom 
that  makes  conduct  such  as  fornication  between  officers  and  enlisted  wrongful  in  the 
naval  service.  Absent  the  existence  of  the  service-wide  custom,  it  is  not  unlawful. 
In  the  past,  the  government  has  relied  on  written  documents  (such  as  the  Marine 
Corpa  Manual  r  para.  1100.4  at  NAVMC  2767  of  12  March  1984  "User's  Guide  to 
Marine  Corps  Leadership  TVaining")  to  prove  a  custom.  In  the  Navy,  there  was  little 
written  policy  available;  this  has  changed  with  the  promulgation  of  OPNAVINST 
5370.2. 


D.  Officer-offioer/enlisted-enlisted  firatemization.  Although  cases  of 
overfamiliarity  between  senior  and  junior  offioers,  or  between  noncommissioned  or 
petty  offioers  and  their  subordinates,  do  not  iqjpear  to  fit  the  elements  described  in 
Part  IV,  para.  83,  MCM,  1984,  it  is  dear  fit>m  a  reading  of  subsequent  cases,  as  well 
as  the  anatysis  of  Part  IV,  para.  83,  MCM,  1984  (Appendix  A21-101),  that  Part  IV, 
para.  83,  MCM,  1984  is  not  intended  to  piedude  prosecution  for  such  offenses.  In 
addition,  the  following  bases  finr  prosecution  shcmld  be  explored  as  appropriate. 

1.  Fraternization  mey  be  diarged  as  a  violation  of  a  general  lawful 
r^ulaticm  under  artide  92(1),  UCMJ.  Artide  1165,  U.S.  Navy  Regulations.  1990^ 
prohibits  offioer-c^Eioer/enliBted-enlisted  firatemization  in  those  instances  where  an 
unduly  familiar  senioT-subordinate  8iq)ervi8or  rdationship  exists.  Such  conduct 
must  also  be  in'qiudicial  to  geod  order  and  discipline  or  service-discrediting. 

2.  The  conduct  may  violate  an  other  lawful  order  or  regulaticm  and 
be  punishable  under  Artide  92(2),  UCMJ.  Notice  that  (dficer-officmr  and  oilisted- 
enlisted  overftuniliarity  may  have  the  same  detrimental  effect  on  morate  and 
diaetyline  in  caitaiw  drcumstancee  as  dficer-enlisted  firatemization.  As  sudi,  the 
partidpants  may  be  suldect  to  a  lawftil  order  to  cease.  Failure  to  terminate  the 
rda^mahty  may  constitute  wQlAil  diaobedioice  under  Articles  90  «r  91,  UCMJ. 
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3.  Tlw  dhdrar^sdng  conduct  itaelf  constitute  a  aqMrate  crime 
(sudi  as  adulteiy,  sockuny,  drug  abuse,  mr  even  derelktion). 

4.  The  conduct  may  be  mich  that  it  would  constitute  amduct 
unbecoming  an  c^cer  and  gmtleman  in  violatum  oi  Artide  183,  UdU;  hofwever,  a 
bi{^ier  level  of  misconduct  must  be  shown  under  this  artide. 


SEXUAL  HARASSMENT 

A.  fiATiml  harmwincntm  gencraL  Sexufll  harassment,  whan  diargsd  under 
artide  93,  is  not  an  offense  that  requires  a  sexual  assault  more  often,  the  conduct 
proscribed  involves  comments  or  gestures  of  a  sexual  nakro.  It  is  a  form  oi  abuse 
of  subordinates. 

B.  Text  of  Artide  93.  UCMJ.  cruelty  and  maltreatment 

Any  person  subject  to  this  duq>tmr  who  is  guilty  of  cruelty  toward, 
or  (qq)ression  or  maltreatment  of,  any  person  subject  to  bis  orders  shall  be  punidied 
as  a  court-martial  may  direct. 

C.  Discussion  and  definitions 

1.  "Any  person  subject  to  his  orders"  means  not  onty  those  militaiy 
personnel  under  the  direct  or  immediate  command  of  the  accused,  but  extends  to  all 
persons,  induding  dvilian  employees,  who  fay  reascm  of  some  duty  or  employment  are 
required  to  obey  the  lawful  orders  of  the  accused.  The  accused  need  not  be  in  the 
dii^  chain  of  command  over  the  victim.  This  demoit,  that  the  victim  was  sufagect 
to  mders  of  the  accused,  creates  an  obvious  loophde  in  the  proeecutum  of  sexual 
harassment  cases  under  this  artide.  It  does  not  cover  harassment  between  persoond 
dT  the  same  rank  unless  position  or  duties  create  a  senior-subordinate  relatkmshty. 
Assault,  imprcyar  punishment,  and  sexual  harassment  may  all  cmastitute  the  crudty, 
maltreatment,  or  qppreeskm  for  artide  93  purposes.  Seonial  harassment  indudes 
influencing,  <^ering  to  influence,  or  threatening  the  career,  pay,  or  job  or  another 
person  in  exchange  for  sexual  favors,  and  ddiberate  or  repeated  (tensive  comments 
or  gestures  of  a  sexual  nature.  Part  IV,  para.  17c(2),  MCM,  1984. 

2.  "Deliberate  oac  rqpeated  (^mirive  comments."  This  language 
suggests  that  the  offense  may  be  committed  willftiUy  or  throuf^  culpable  negligence. 
The  jdiraae  "or  repmded"  is  explained  as  rrferring  to  those  oomments  or  gestuiea  of 
a  sexual  nature  whidi  mitially  may  be  made  innoonitty  but  become  wrongftil  fay 
repetitkni  —  paxticularty  after  the  victim  has  complained. 
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D.  MwmMitpr  eimmUiiit.  There  M  DO  req^iireoient  under  article  98  that 
the  victim  oomidam;  thovii^  oertainiy,  if  an  innocent  comment  ia  made  and  the 
victim  complaina  abmt  the  remark  or  geeture,  sudi  notice  to  the  aocuaed  may  go  a 
long  way  in  provmg  culpable  ne^igame  if  the  situation  ia  repeated. 
SESCNAVINST  6300.2^  ai^  MCO  5800. 10  state  that  the  victim  ahottld  oonqplain  and 
make  tlw  aituatkm  known  to  the  immediate  superior.  The  commander  is  required 
to  investigate  and  take  udiatever  actions  are  neoessaxy  to  ensure  a  work  envircmmmit 
firee  from  sexual  harassment. 

E.  BfilgtfldjadfiCB.  SECNAVINST  5800.26A  of  2  August  1989  and  MCO 
5800. 10  <rf4Fdhruaiy  1981  CMitainidwiticalprdubitions  against  sexual  harassment. 
They  were  gemrated  in  reqxmae  to  Office  of  Peraonnd  Management  and  the 
Secretary  of  Defense  requests  that  the  service  aecretaries  issue  policy  statements 
intncribing  sexual  haraannent.  Because  of  their  origin  as  policy  statmnmits,  it  is 
unlikely  that  either  would  be  found  to  be  a  punitive  order  for  article  92  prosecutions. 

1.  SECNAVINST  5870.2J  of  15  March  1989,  Standards  of  Conduct 

and  Government  Ethics,  is  a  punitive  order.  Paragraph  904,  oqptioned  "Using 
Official  Position,”  pndiibits  naval  personnel  from  mimuring  their  official  positum  fer 
personal  gain.  This  paragnq>h  could  be  the  basis  for  a  sexual  harassmmit 
proaecution.  It  applies  to  officers,  enlisted,  and  civilians  without  reference  to  chain 
<rf  command. 


2.  There  are  numerous  other  military  ordms  and  directives  that  deal 
with  sexual  harassment,  including:  OPNAV  12720.8,  NAVAIR  5850.1,  NAVSEA 
5850.1,  OPNAV  5850.5,  and  CMC  White  Letter  Number  18080  of  2  December  1980. 

artidea  of  the  Uniform  Code  Military  Justice  undm  which  the  same  misconduct 
could  be  prosecuted. 

1.  Comments  mqy  amount  to  disreqpect  under  articles  89  or  91, 
provoking  speedi  or  gestures  under  artide  117,  coDamunicating  a  threat  under  article 
184,  extortion  under  artide  127,  Mbeiy  un^  artide  184,  or  indeomit  language 
undisr  artkie  184. 

2.  Where  contact  or  idQrsical  acts  are  involved,  articles  128 
(aasauKa),  184  (indsoent  acts),  120  (rape),  125  (sodnny),  or  184  (adultery)  may  be 
viaMa  aRemativea. 

8.  Finally,  derdiction  of  duty  under  articfe  92,  or  conduct 
unbecoming  an  officer  uiider  artide  188,  may  also  be  appropriate  vdddes  to  aUege 
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CHAPTER  XXX 


ADMINISTRATIVE  FACT-FINDING  BODIES 
Reference:  (a)  JAG  MANUAL,  Chapter  n 


TYPES  AND  FUNCTIONS  OF  JAGMAN  INVESTIGATIONS 

A.  A  JAG  Manual  investigation  is  an  administrative  fact-finding  body 
convened  to  search  out,  develop,  assemble,  analyze,  and  record  all  available 
information  relative  to  the  matter  under  investigation.  The  report  of  the 
investigation  is  advisory  in  nature,  intended  primarily  to  provide  convening  and 
reviewing  authorities  with  adequate  information  upon  which  to  base  decisions.  JAG 
Manual  investigations  also  serve  as  a  repository  of  lessons  learned,  the  contents  of 
which  may  be  disseminated  to  other  naval  units. 

B.  There  are  three  types  of  administrative  fact-finding  bodies:  courts  of 
inquiry;  investigations  required  to  conduct  a  hearing,  and  investigatioius  not  required 
to  conduct  a  hearing.  The  principal  distinguishing  features  of  the  different  fact¬ 
finding  bodies  are  set  forth  below. 

1.  Courts  of  inquiry.  JAGMAN,  §  0204b. 

a.  It  consists  of  at  least  three  commissioned  officers,  all  of 
whom  should  be  senior  to  any  person  whose  conduct  is  subject  to  inquiry. 

b.  Counsel  is  ^pointed  to  the  court  to  assist  in  matters  of  law, 
presentation  of  evidence,  and  in  keeping  and  preparing  the  record. 

c.  It  is  convened  by  a  written  appointing  order. 

d.  It  must  take  all  testimony  under  oath  and  record  all 
proceedings  verbatim  (except  for  a  person  designated  as  a  party  who  may  make  an 
unsworn  statement). 


e.  Persons  subject  to  the  UCMJ  whose  conduct  is  subject  to 
inquiry  must  be  designated  parties. 
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f.  Persons  subject  to  the  UCMJ  or  employed  the 
Department  of  Defense  who  have  a  direct  interest  in  the  subject  of  the  inquiry  must 
be  designated  parties  upon  their  request  to  the  court. 

g.  It  pobsesses  the  power  to  subpoena  civilian  witnesses. 
(Article  47,  UCMJ,  provides  for  prosecution  in  U.S.  District  Court  for  anyone  failing 
to  iqrpear,  testify,  or  produce  evidence  before  a  court  of  inquiry.) 

2.  Fact-finding  bodies  required  to  conduct  a  hearing  (other  than  a 
court  of  inquiry).  JAGMAN,  §  0204c. 

a.  It  consists  of  one  or  more  commissioned  officers,  warrant 
officers,  senior  enlisted  persons,  or  civilian  employees  of  the  Department  of  the  Navy. 

b.  It  is  convened  by  a  written  iqrpointing  order. 

c.  The  appointing  order  should  direct  that  all  testimony  be 
under  oath  and/or  a  verbatim  record  be  prepared. 

d.  It  uses  a  hearing  procedure. 

e.  Persons  whose  conduct  is  subject  to  inquiry  may  be 
designated  parties  by  the  convening  authority  in  the  appointing  order.  Additionally, 
the  convening  authority  may  authorize  the  fact-finding  body  to  designate  parties 
during  the  proceedings. 

f.  It  does  not  possess  the  power  to  subpoena  witnesses,  unless 
convened  imder  Article  139,  UCMJ,  and  Chapter  IV  of  the  JAG  Manual. 

3.  Fact-finding  bodies  not  required  to  conduct  a  hearing.  JAGMAN, 

§0204d. 


a  It  may  consist  of  one  (typically)  or  more  commissioned 
officers,  warrant  officers,  senior  enlisted  persons,  or  civilian  employees  of  the 
Department  of  the  Navy  as  member  or  members. 

b.  It  is  convened  by  a  written  appointing  order. 

c.  It  is  ordinarily  not  directed  to  take  testimony  imder  oath 
or  to  record  testimony  verbatim. 

d.  It  uses  informal  methods  to  collect  evidence,  including 
personal  interviews,  telephone  inquiries,  and  correspondence. 
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e.  It  must  not  designate  any  person  as  a  party  to  the 

investigation. 

f.  It  does  not  possess  the  power  to  subpoena  witnesses. 

C.  Deciding  which  type  of  fact-finding  body  to  convene  depends  upon  the 
purpose  of  the  inquiiy,  the  relative  seriousness  of  the  subject  under  inquiiy,  the 
complexity  of  the  factual  issues  involved,  the  time  allotted  for  completion  of  the 
investigation,  and  the  nature  and  extent  of  powers  required  to  conduct  the 
investigation.  Before  convening  an  investigation,  the  convening  authority  must 
consider  the  powers  the  fact-finding  body  will  require  and  the  desirability  of 
designating  parties.  If  the  subject  of  the  inquiry  involves  diq[mted  issues  of  fact  and 
a  risk  of  substantial  iivjustioe  if  an  individu^  is  not  afforded  the  rights  of  a  party,  a 
court  of  inquiry  or  an  investigation  required  to  conduct  a  hearing  should  be  ordered. 
If  the  ability  to  subpoena  witnesses  is  necessary,  a  court  of  Inquiry  should  be 
convened.  Generally  speaking,  however,  the  preferred  method  of  investigation  for 
most  incidents  is  the  investigation  not  required  to  conduct  hearings. 

D.  If  the  subject  of  the  investigation  is  a  mqjor  incident,  a  court  of  inquiry 
should  be  convened.  For  less  serious  cases,  an  investigation  not  requiring  a  hearing 
will  normally  be  adequate. 

1.  Section  0202a(3)  of  the  JAG  Manual  describes  a  mqjor  incident  as 
"[A]n  extraordinary  incident  occurring  during  the  course  of  official  duties ...  where  the 
drcumstances  suggest  a  significant  departure  from  the  e;q)ected  level  of 
professionalism,  leadership,  judgment,  communication,  state  of  material  readiness, 
or  other  relevant  standard"  resulting  in: 

a.  Multiple  deaths; 

b.  substantia]  property  loss,  that  which  greatly  exceeds  what 
is  normally  encountered  in  the  course  of  day-to-day  operations;  or 

c.  substantial  harm  to  the  environment,  that  which  greatly 
exceeds  what  is  normally  encountered  in  the  course  of  day-to-day  operations. 

2.  These  cases  are  often  accompanied  by  national  laiblic^nness 
interest  and  significant  congressional  attention,  as  well  as  having  the  potofitial  of 
undermining  public  confidence  in  the  naval  smrvioe.  It  may  be  apparent  when  first 
reported  that  the  case  is  a  mqjor  incident,  or  it  may  emerge  as  additional  facts 
become  known. 
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E.  Death  caaoB 

1.  "If  at  any  time  during  the  course  of  an  investigation  into  a  nugor 
incident  it  sqppears  ...  that  the  intentional  acts  of  a  deceased  servicemember  wme  a 
contributing  cause  to  the  incident,"  JAG  will  be  notified  and  the  iq;)prqpriate 
safi^iuards  will  be  implemented  to  ensure  a  fair  hearing  regarding  the  deceased 
menher's  actions.  JAGMAN,  i  0207b(4). 

2.  A  death  case  is  normally  not  a  nugor  incident;  however,  the 
drcumstanoes  surrounding  the  death  or  resulting  media  attention  may  warrant  the 
convening  of  a  court  of  inquiiy  or  investigation  required  to  conduct  a  hearing  as  the 
iqipropriate  means  of  investigating  the  incident.  JAGMAN,  S  0226c(2). 

3.  This  investigation  is  required: 

a.  Whenever  a  member  of  the  naval  service  dies  from  othm* 
than  a  previously  known  medical  condition,  particularly  an  apparent  suicide. 

b.  Whenever  civilians  or  non-naval  personnel  are  found  dead 
on  a  naval  installation  under  peculiar  or  doubtful  drcumstanoes.  This  would  not 
apply  in  a  case  where  the  Naval  Investigative  Service  has  exdusive  jurisdiction,  such 
as  whenever  criminal  conduct  cannot  be  excluded. 

c.  In  any  case  in  which  the  adequacy  of  medical  care  is 
reasonably  in  issue. 

4.  In  death  cases,  an  advance  copy  of  a  required  JAG  Manual 
investigation  must  be  sent  to  the  Ofiice  of  the  Judge  Advocate  General.  The 
investigation  should  indude  the  requisite  autopqr  rq[x>rt  and  death  certificate; 
however,  completion  of  a  death  investigation  and  its  forwarding  will  not  be  delayed 
to  await  final  autopsy  reports.  MILPESSMAN  4210100  outlines  personnel  casualty 
repenting  requirements  in  death  cases,  as  well  as  status  investigation  r^rts  on  the 
dc«th  investigation  required  to  COMNAVMILPERSCOM  every  fourteen  days. 

5.  In  the  Marine  Corps,  deaths  or  serious  iiguries  that  occur  at  the 
battalion/squadron  level  must  be  convened  by  a  hif^ier  authority  than  the 
battalkm/squadron  commander.  This  will  usually  be  the  next  senienr  in  command. 
JAGMAN, «  Q206e. 

F.  CoyniMnna  aver  incidents.  The  first  flag  or  general  ofBcer 

enrdaing  general  court-martial  omvening  autiunity  over  the  inddent  or  in  the  chain 
ci  command,  or  any  superknr  flag  or  gmeral  <^Boer,  will  take  immediate  oraatrol  over 
the  case  as  the  oonvming  authority.  JAGMAN,  S  0207b(2). 
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G.  Preliminary  invBgrigation  nf  inddents.  To  determine  the 

«q[>prq[»riate  tg^  of  investigation  to  oonvmie,  the  officer  with  cognizance  (discussed 
above)  may  wish  to  convene  a  one-offioer  im^tigation  not  required  to  conduct  a 
hearing  to  immediately  begin  to  collect  and  preserve  evidence  and  locate  and 
interview  witaesses.  If,  upon  review,  the  oonvmiing  authority  determines  that  an 
incident  initially  considered  msyor  is  not,  or  that  a  court  of  inquiry  is  not  warranted 
under  the  drcumstances,  those  oondusions  must  be  reported  to  the  next  flag  or 
general  officer  in  the  chain  of  command  before  any  other  type  of  investigation  is 
convened.) 

H.  Investigations  required  to  conduct  a  hearing  and  courts  of  inquiry  afford 
a  hearing  to  any  person  whose  conduct  of  performance  of  duty  is  subject  to  inquiry, 
or  who  has  a  direct  interest  in  the  subject  of  tire  inquiry  (i.e.,  parties).  JAGMAN, 
§0205. 


1.  Designating  parties  to  such  an  investigation  may  interfere  with 
the  primary  function  of  collecting  information  for  advisory  and  dissemination 
purposes. 


2.  If  an  individual  is  designated  as  a  party,  he  has  the  ri^t,  inter 
alia,  to  counsel,  to  present  evidence,  and  to  cross-examine  witnesses.  JAGMAN, 
§  0205.  Furthermore,  the  record  of  investigation  may  be  used  as  a  basis  for  NJP 
without  an  additional  hearing  or,  if  a  GCM  is  contemplated,  in  lieu  of  an  article  32 
pretrial  investigation. 

1.  Any  officer  with  article  15  power  may  convene  either  type  of 
investigation,  and  any  general  court-martial  authority  may  convene  a  court  of 
inquiry.  Appropriate  guidance  may  well  be  sou|^t  from  superiors  in  the  chain  of 
command,  particularly  if  an  investigation  requiring  a  hearing  or  a  court  of  inquiry 
is  contemplated. 

1.  A  commanding  officer  may  convene  a  JAG  Manual  investigation 
whenever  desired.  In  some  drcumstances,  regulations  promulgated  by  superiors  in 
his  chain  of  command  will  require  that  a  JAG  Manual  investigation  be  convened. 
Chaptm*  2,  Part  B,  of  the  JAfi  Manual  contains  spedfic  instances  when  a  JAG 
Manual  investigation  has  to  be  convened. 

2.  Hie  omunanding  officer  of  the  unit  concerned  is  re^nsible  for 
convening  the  investigation.  ProvisionB  are  available,  however,  to  allow  an 
alternative  command  to  perform  the  investigation  if  an  inddmit  occurs  at  a  distant 
locatum  from  the  primary  ccnmnand  (servioemember  dies  while  on  leave)  or  when  a 
primary  command  has  a  practical  difficul^r  in  conducting  the  investigatimi  (ship  due 
todqilay).  Requests  for  an  altmmativeomnmand  to  perform  the  investigatumshoukl 
be  nuide  to  the  area  coordinatmr,  or  to  the  subordinate  oommaiMimr  authorized  to 
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convene  general  courts-martial  and  designated  by  the  area  coordinator  fior  this 
purpose,  in  whose  gBognq;>hic  area  of  reqKmsibility  the  incident  occurred.  JAGMAN, 
§0206. 

J.  .TAfl  Mamial  investigations  are  initiated  by  an  appointing  order  which 
delineates  the  action  expected  of  an  investigating  body.  JAGMAN,  §  0211.  It  nuut 
be  in  writing  for  future  enclosure  in  the  investigation,  as  well  as  to  give  the 
investigating  officer  leverage  in  obtaining  much  needed  information  (i.e.,  death 
certificate,  police  reports)  from  civilian  authorities.  The  appointing  ordor  must 
contain  certain  items: 

1.  Sulgect  line  informatmn  for  proper  filing  (see  OPNAVNOTE  5211) 

2.  Name,  as  impropriate,  of  memberfs),  separate  counsel,  and  parties 

3.  Explicit  instructions  about  scope  of  inquiry 

a.  Specific  purposes 

b.  Answer  questions  as  to  who,  what,  when,  where,  why,  how? 

c.  To  report  findings  of  fact,  it  may  also  direct  opinions  and 
recommendations  to  be  made 

4.  Authority  or  lack  of  authority  to  designate  parties 

5.  Warnings 

a.  Privacy  Act  warning  -  JAGMAN,  §  0202 

b.  Warning  concerning  origin  of  disease/iqjuiy  -  JAGMAN, 

§  0215b 

c.  Article  31,  UCMJ,  warnings 

6.  Identification  of  refermices,  induding  specific  .TAG  Manual 

sections  and  any  relevant  chain  of  command  directives 

7.  Attorn^  work  product  statonent  if  daims  fcnr  or  against  the 
govomment  are  aaitenqplAted  -  JAGMAN,  §  0211c 
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8.  Identification  of  available  assistanoe 

a.  Technical  advice  may  be  provided  by  engineering  or 

scientific  eiq>erts 

b.  Clerical  siqiport  may  be  provided  by  the  administrative 

officer 

c.  Legal  advice  <m  how  to  proceed,  and  whidi  iseues  to 
address,  may  be  fnrovided  by  a  staff  judge  advocate 

9.  Deadline  for  completion 

a.  The  convening  authority  prescribes  the  time  period  an 
administrative  fact-finding  body  has  to  complete  its  investigation.  This  period  should 
not  exceed  30  days  from  the  date  of  the  iq;>pointing  order.  Each  subsequent 
review/endorsement  should  be  completed  within  30  days,  unless  the  investigation 
concerns  a  death  incident  —  in  such  a  case,  the  review  must  be  completed  within  20 
days.  Extensions  of  such  deadlines  must  be  iq;>proved  by  higher  authorily  and  should 
be  documented  in  the  written  report  as  additional  endosures.  JAGMAN,  S  0202c. 

b.  Since  the  processing  guidelines  are  concrete,  the  appointing 
order  should  designate  a  15-  to  20-day  time  firame  for  completion  of  ^e  report  Any 
defident  investigation  may  be  returned  for  corrective  action  and  still  be  completed 
within  the  overall  30-day  time  frame  provided  by  JAGMAN,  §  0202c. 

K.  In  preparing  an  investigation,  the  question  of  oombinability  is  important. 
It  is  imperative  that  the  .TAG  Manual  investi^tion  not  interfere  with  an  NIS  or 
safety  investigation.  The  investigating  (^froer  should  not  use  certain  materials  firom 
other  reports  for  endosure  in  his  own  report.  JAGMAN,  i  0208. 

1.  The  narrative  summary  of  an  NIS  report  may  not  be  used  in  the 
record  mf  thg  .TAG  Manual  investigation.  Eiudosures  to  the  NIS  report  may  genmally 
be  used  in  the  JAG  Manual  investigation,  after  receiving  permission  fi^om  NIS. 
JAGMAN,  M  0208,  0214. 

2.  Witness  statements  frtan  aircraft  mishap  investigations  report 

be  iiuducted  in  the  record  of  the  .TAG  investigation.  Witnesses 

inroviding  infinrmatkm  for  use  in  aircraft  accident  reports  are  advised  that  such 
disclosures  are  confidential,  m  order  that  th^  may  be  encouraged  to  freely  provide 
mlbnnatiim  adikh,  hopeftiUy,  will  predude  a  recurrmioe  ot  the  incident.  If  air 
accident  rqMit  statements  are  incorporated  into  JAG  Manual  investigations, 
witnesses  would  be  rductant  to  qpeak,  sinoe  the  vril  oS  confidentiality  w^d  be 
pieroed.  OPNAVINST  3750.6. 
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CONDUCTING  THE  INVESTIGATION 

A.  The  inveetigating  officer’s  starting  point  should  be  a  review  of  the 
appointing  order,  so  that  tlM  scope  ct  the  inveetigatkm  may  be  more  directly 
ascertained.  Throuf^  the  ^nminting  order,  the  investigator  will  be  able  to  review  his 
reqponsibilities  in  terms  of  t^  issues  that  must  be  addressed.  Available  asostance, 
.TAfl  Manual  references,  and  internal  instructimis  will  also  be  listed  to  allow  the 
inveetigating  officer  to  commence  the  assignment 

B.  In  acqpimnginformatkm,  the  investigating  officer  should  collect  relevant 
documentary  evidence,  including  police  repents,  suicide  notes,  nuqps,  photognqphs, 
records,  death  and  autopay  certifieates,  ainoe  sueA  items  will  be  most  persuasive  and 
meaningful  when  utilised  as  endosures.  Unnecessarily  eaqplidt  or  morbid 
idiotographs  should  not  be  endoeed  in  a  drath^uiy  investigation.  Such  items  add 
no  substance  and  may  uimecessarily  upset  next  of  kin  if  the  investigation  is  released 
pursuant  to  the  Freedenn  of  Information  Act 

C.  Information  firom  all  relevant  witnesses  should  be  obtained.  The 
following  guidance  is  i^plkable. 

1.  The  investigating  officer  should  encourage  the  witness  to  tell  the 
whole  story  and  avoid  suggesting  otherwise  inunaterial  facts,  thouj^  he  may  assist 
the  witness  in  preparing  the  statement  to  avoid  irrelevandes. 

2.  Witness  statements  shcmld  be  in  writing.  Ifsummarizedor,inthe 
case  of  an  oral  statement,  if  results  oi  the  interview  are  reduced  to  writing,  the 
Statement/Interview  should  be  signed  by  the  witness  or  certified  by  the  investigator 
as  bdng  accurate.  Care  should  be  takoi  to  ensure  that  the  statement  is  phrased  in 
the  actual  language  of  the  witness. 

3.  A  Privaqr  Act  statmnent  is  needed  mily  if  personal  information  is 
solicited  for  indusion  in  a  system  of  records.  Pdwmal  information  is  not  usually 
warranted  and,  since  the  investigation  will  not  be  retrievable  by  a  witness'  name. 
Privacy  Act  statements  are  unnecessary.  Social  security  numbers,  if  used,  may  be 
obtaiimd  from  i^dal  eouroee  aduch  obviates  the  need  for  a  Priva^r  Act  statmnent 

4.  Compliance  with  JAGMAN,  i  0215  is  necessary  before  queetkming 
a  member  about  the  incurrence  or  aggravation  of  an  iqjury. 

5.  Gmgdianoe  with  Artide  31,  UC2tfJ,  is  necessary  before 
<pMstaoning  an  individual  suspected  of  misconduct  under  tlm  UCMJ. 
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INVESTIGATIVE  BEPOBT  -  JACaHAN,  1 0214 

A.  The  investigative  report,  in  letter  format,  will  amaiat  (rf:  list  of 
enclosures,  prdiminaiy  statement,  findings  ci  foot,  opinions,  reoommendationB,  ai^ 
endosures.  SfiB  JAGMAN,  App.  A-2-e-l  for  the  format  of  the  investigation. 

B.  A  prdiminaiy  statement  should  be  prepared  fay  the  investigating  (^fioer 
as  part  oi  the  report.  JAGMAN,  i  Q214b. 

1.  This  paragraph  disnisses  ediat  difficulties,  if  any,  were 
OMOuntered  in  preparing  the  investigation.  These  mi^  indude  inoblems  in 
contacting  witnesses  or  aq^Mui^t  ocmflicts  in  evidence  whi^  has  been  gathered.  If 
such  a  conflict  exists,  a  statement  as  to  its  readtttkm  would  be  appropriate.  Any 
delay  or  assistance  received  in  preparing  the  investigation  should  be  recorded  in  the 
preliminary  statement 

2.  The  preliminary  statement  should  not  be  a  substitute  fixr  the 
findinga  of  fact,  Opinions,  or  recommendations,  whidi  comprise  the  substance  of  the 
JAGManud. 

3.  If  a  daim  or  litigation  for  or  against  the  United  States  is 
reasonably  possible,  an  Attorney  Work  Product  statement  must  be  induded. 
JAGMAN,  a  0211c,  0214b. 

4.  State  that  social  security  numbers  were  obtained  firom  official 

record. 


C.  The  findings  ot  fact  follow  the  jaeliminaiy  statement.  The  findings  are 
the  investigating  (^Boer's  description  of  what  luqnimied  concerning  the  inddent,  and 
are  tecor^d  throuf^  his  evahiatitm  of  the  evMe^.  JAGMAN,  1 0214c. 

1.  Findings  ci  foct  must  be  qwdfic.  Eadi  finding  must  be  listed 
separately  m  order  that  reviewing  authorities  may  more  essily  read  the  investigatiim 
before  prqiaring  the  necessary  endorsement  Findings  of  foct  usually  fdlow  the 
dmndogy  of  events  leading  to  the  incident  in  question,  the  inddmit  itself,  and  action 
taken  subsequent  to  the  incident. 


2.  The  foct-findiiv  body  <hi  the  cause  of  an 

inddont  Informoes  from  endosures  or  gsneral  descriptions  are  permitted,  but  it 
would  be  im^proper  to  theoriae  on  the  thou^proosesse  of  an  iwlividual  that  resulted 
in  certain  courses  of  conduct.  JAGMAN,  4  021Sc. 
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3.  FindingBctf  fact  are  prepared  in  reqMnae  to  relevant  cheddists  in 
the  .TAP  Manual,  local  inatructkma,  and  prante  unique  to  the  subject  of  the 
investigation.  Negative  findings  should  be  recorded  when  iqyropriate  (e.g.,  Seaman 
Brown  was  not  wearing  seat  belts  at  the  tima  of  the  accident). 

4.  Findings  of  fact  must  be  supported  by  a  preponderance  of  the 
evictence  (except  in  limited  drcumstanoes  —  adverse  LOD,  mental  responsibility,  or 
where  act  of  deceased  caused  iiyury  —  where  dear  and  omvincing  standard  applira). 
JAGMAN,  §  Q213b. 

6.  Each  finding  of  fisct  must  reference  each  endosure  supporting  it. 

6.  Opinions  must  not  be  incorporated  into  the  findings  of  fact. 

D.  Opinions  are  logical  inferences  flowing  firom  the  findings  of  fact. 
JAGMAN,  i  0214d. 


1.  Opinions  should  be  s^arately  listed.  Th^  are  subject  to 
approval/disiqpproval  by  the  convening  authority  and  other  reviewing  authorities  in 
their  endorsements. 

2.  Each  opinion  must  reference  each  finding  of  fact  supporting  it. 

E.  Beoommendations  flow  firom  the  findings  of  fact  and  opinions.  They 
provide  the  basis  for  "lessons  learned"  for  the  benefit  of  other  commands.  JAGMAN, 
S0214e. 


1.  Recommendations  may  focus  on  corrective  action,  discq)linary 
action,  inq>rovement8,  or  awards. 

a.  If  charges  are  recommended,  a  charge  sheet  should  be 
drafted  by  the  investigating  ofiker. 

b.  If  a  nonpunitive  letter  of  caution  is  recommended,  it  should 
be  separately  drafted  and  forwarded  for  issuance,  but  will  not  be  a  part  of  the 
invertigative  report 

c.  If  a  punitive  letter  of  reprimand  is  recommended,  a  draft 
of  the  recommended  letter  should  be  separately  prepared  and  forwarded  as  an 
endeeure  to  the  investigative  rqport 
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2.  In  the  first  endorsement,  the  convening  authority  should  note 
whether  any  recommendations  have  been  implemented.  If  action  remains  pending, 
the  oonvmiing  authority  should  so  nc^.  Tim  midmrsement  should  nofe  be  delayed 
b^mnd  the  20-  or  30-day  requirements  of  JAGMAN,  §  0202c. 

F.  The  enclosures  are  listed  b^;inning  on  the  first  page  of  the  investigative 
report  The  actual  endosures  are  attached  to  the  back  of  the  investigative  report, 
usually  numbered  in  order  of  use  in  siqpporting  each  finding  of  fact.  The  endosures 
are  the  to  the  investigation  and  serve  to  siq;>port  the  findings  of  fact.  JAGMAN, 
fi0214f 

1.  Hie  appointing  order  is  listed  as  endosure  (1).  Any  requests  for 
and  granting  of  extensions  in  time,  follow  endosure  (1). 

2.  All  evidence  should  be  contained  in  the  endosures.  Documentary 
evidence  utilized  as  endosures  should  be  legible  for  all  reviewing  authorities. 


ACTION  BY  CONVENING  AND  REVIEWING  AUTHORITIES 

A  The  convening  authority  is  tasked  with  preparing  the  first  endorsement 

to  the  investigating  officer's  report.  JAGMAN,  §  0209. 

1.  In  this  endorsement,  the  convening  authority  may  iqiprove, 
disapprove,  or  modify  findings  of  fact,  opinions,  and  recommendations. 

2.  Amplifying  n  aterial  may  also  be  submitted  with  respect  to 
additional  facts  or  opinions,  as  v  ell  as  information  concerning  whether  or  not  the 
recommendations  have  been  implemented. 

3.  Specific  sqiproval/disapproval  should  be  made  concerning  line  of 
duty/misoonduct  (qnnions. 

4.  If  the  investigatiQn  is  patently  defident,  it  should  be  returned  to 
the  investigating  officer  for  corrective  action  before  preparation  of  the  first 
endineement. 

5.  Material  improperly  endoeed  in  the  investigation,  such  as  NIS 
narrative  summary  reports  and  aircraft  investigation  forms,  should  be  extracted  firom 
the  inveirtigatHm  by  tlm  omvmiing  authority. 

6.  In  reviewing  the  investigation  fin*  suffidency,  reference  diould  be 
ma^  to  tlm  afixvmmitkmed  dwcklists  amtained  in  the  JAG  Manual  and  other 
intenud  regulatkiaa. 
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B.  Routing  -  JAGMAN,  M  Q209,  0210 

1.  Hie  convening  authority  should  ensure  that  adequate  oiqpies  of  the 

investigation  are  prqiared.  Each  "via”  addressee  should  receive  a  copy  of  the 
investigation,  and  an  extra  copy  should  be  prepared  for  JAG.  Copies  riiould  be 
legible. 


2.  Whether  superiors  in  the  diain  of  command  will  be  made  "via" 
addressees  will  be  determinedly  internal  instructions.  Such  superiors  will  normally 
be  via  addressees  for  investigations  involving  substantial  loss  of  life  or  property 
damage;  investigations  concerning  mission  degradation;  or  investigations  in  which 
significant  conflicting  issues  cannot  be  resolved  by  suboordinate  commanders. 

3.  JAG  will  receive  three  extra  copies  of  death/serious  iiyury 
investigations.  JAG  shall  receive  an  advance  o^y  of  investigations  concerning  death, 
medical  malpractice,  w  admiralty  issues.  Naval  Safety  Center,  Norfolk,  shall  receive 
an  advance  oqpy  of  an  investigation  concerning  material  property  damage.  A  copy  of 
an  investigation  with  claims  considerations  shall  be  forwarded  to  the  claims  designee, 
usually  the  local  Naval  L^[al  Service  Ofiice. 


COMMON  ERRORS 

A.  The  following  includes  a  list  of  some  common  errors  in  JAG  Manual 
investigations. 

1.  Investigations  received  at  the  Ofiice  of  the  Judge  Advocate 
General  that  have  been  poorly  assembled  (not  stapled,  improperly  wrapped). 

2.  Investigations  containing  a  poor  choice  of  language  (this  accident 
was  "all  his  fault,"  this  was  a  "stupid  mistake”). 

3.  Investigations  containing  findings  of  fact  which  are  not  supported 
by  endoeures  or  endorsements  which  fail  to  address  the  status  of  pending 
recommendatkms. 

4.  Investigations  failing  to  indicate  where  photos  and  autqp^  reports 
mey  be  obtained,  if  not  already  induded  in  the  investigation. 

6.  Investigations  iminnopm'ly  combining  AMIR  or  NIS  narratives  in 
the  body  of  the  inveetigaticm. 

B.  Invertigidions  containing  mmecemaiy  use  of  Privacy  Ac^CMJ 

fbtma. 
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7.  Statements  should  be  typed  or  written  mink.  Statements  written 
in  pencil  are  poorly  rq;>roduoed. 

8.  Foreign  torms  contained  in  reports  should  be  translated,  if 

possible. 

9.  Fcnrcing  servioemembers  to  make  restitution  for  prq^terty  damage 
must  be  avoided. 

10.  Investigations  that  are  unnecessarily  delayed  without  an 
eoqplanation  as  to  the  cause  of  the  delay. 

11.  Failing  to  support  opinions  with  fitidiwgi  of  fact. 

B.  Individuals  with  questions  are  encouraged  to  call  the  Office  of  the  Judge 

Advocate  General.  Code  21,  AUTOVON  221-9530,  oommerdal  (202)  325-9530. 


Naval  Ratios  Sdiool 
CIvfl  Law  Dhriakm 


80-18 


Rsv.  1/92 


NOTES 


I 

1 

I 

} 


NOTES  (continued) 


CHAPTER  XSXI 


LINE  OF  DUTY  AND  MISCONDUCT  DETERMINATIONS 


Reforenoe:  (a)  JAG  Manual,  Chapter  n 


GENERAL 

Line  of  Duty  and  Misconduct  (hereinafter  LOD/Misconduct)  determinations  are 
extremely  important  in  the  administration  of  military  personnel.  Since  personnel 
iiyuries  are,  unfortunately,  occurring  all  too  frequently  in  military  life,  it  is  often 
necessary  to  make  a  determination  as  to  how  the  ii\jury  was  incun^  to  ensure  the 
rif^ts  of  the  servicemember,  as  well  as  the  government,  are  protected. 


WHY  LOD/MISCONDUCT  DETERMINATIONS  ARE  REQUIRED 

When  a  servicemember  is  ii\)ured,  with  the  possibility  of  a  permanent 
disability,  questions  arise  concerning  the  entitlement  to  benefits  if  the  member  is 
unable  to  continue  on  active  duty.  In  addition,  if  a  member  is  unable  to  perform  duly 
for  a  period  of  time,  that  member  may  be  required  to  make  up  the  "lost  time."  The 
determination  relating  to  the  incurrence  of  the  iqjury  or  disease  will  assist  military 
ofiBdals  and  the  Veterans'  Administration  (VA)  in  resolving  questions  of  entitlement 
to  benefits.  JAGMAN,  §  0216. 

A.  Several  rights  and  benefits  may  be  affected  when  a  servicemember  is 
iiyured. 


1.  A  servicemember  who  is  iiyured  and  misses  duty  because  of  his 
own  misconduct  may  have  his  enlistment  extended  because  of  the  time  lost.  Under 
10  U.S.C.  S  972  (1982),  an  individual  unable  to  perform  duly  for  more  than  one  day 
because  of  intempmite  use  of  drugs  or  alcohol,  or  because  of  disease  or  iqjuiy 
resulting  firom  misconduct,  is  liable  to  have  the  enlistment  mctended  for  the  period 
of  time  lost  Similarly,  lost  tin^  is  not  "creditable  service"  and  will  not  be  counted 
in  computing  longevity  or  retirement  multipliors.  In  this  context  however,  a  return 
to  "lic^t  duty”  is  the  equivalent  of  returning  to  "full  duty." 

2.  An  adverse  d^ermination  could  result  in  a  forfeiture  of  pay.  This 
sanctum  is  limited  to  cases  where  a  member  is  absent  firom  regular  duties  for  more 
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than  one  day  because  of  disease  caused  by,  and  following,  the  intemperate  use  of 
liquor  or  habit-forming  drugs.  If  pay  is  forfeited  for  more  than  one  month,  the 
member  is  entitled  to  $5.00  per  month  for  personal  eiqpenses.  Pay  is  not  forfeited  for 
absences  caused  by  iiguries. 

3.  Perhaps  more  important  is  the  detmnination  of  disability  and 
retirement  benefits,  as  well  as  VA  benefits,  when  a  servioemember  has  incurred 
ii\jury  or  disease.  To  receive  such  benefits,  the  disease  or  ii\jury  must  not  have  been 
incurred  as  a  result  of  the  member's  misconduct  or  while  a  member  was  an 
unauthorized  absentee.  Disability  benefits  are  determined  by  regulations  contained 
in  the  Disability  Evaluation  Manual  (SECNAVINST  1850.4).  The  VA  makes  its  own 
independent  determinations  as  to  line  of  duty  and  misconduct.  In  both  inatmiw^, 
substantial  weight  will  be  placed  on  evidence  used  by  the  Department  of  the  Navy 
in  developing  LOD/Misconduct  determinations. 

4.  Eligibility  for  continued  medical  treatment  after  discharge  may 
depend  on  a  favorable  LOD/Misconduct  determination. 

5.  The  VA  will  also  rely  on  the  Navy  LOD/Misconduct  "investigation" 
material  in  reaching  its  determination  regarding  VA  benefits. 

B.  The  consequences  discussed  above  are  strictly  administrative  in  nature 
and  have  no  disciplinaiy  significance.  If  deemed  appropriate,  discipUnary  action  may 
be  pursued  independent  of  any  LOD/Misconduct  determination. 


WHEN  LOD/MISCONDUCT  DETERMINA'nONS  ARE  REQUIRED.  JAGMAN, 
§  0215.  LOD/Misconduct  determinations  will  be  made  if  a  servioemember  incurs  an 
ii\jury  which: 

A.  Mifi^t  result  in  permanent  disability; 

Q& 

B.  renders  the  individual  unable  to  perform  duties  for  more  than  24  hours. 

1.  With  respect  to  the  inability  to  perform  duties  for  more  than  24 
hours,  a  period  of  hospitalization  for  treatment,  ra^er  than  observation,  should  be 
utilized  as  the  criteria.  A  lie^t  duty  chit  does  not  trigger  the  requirement  to  make 
a  determination.  A  treating  physician  should  be  consulted  to  determine  if  the 
iMwpitalization  was  for  treatment  or  observation. 
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2.  The  above-noted  criteria  iqpply  only  when  a  servicemember  suffers 

an  iiyury.  With  respect  to  a  disease,  an  LOD/Misconduct  determination  is  made 
whenever  a  disease  is  alcohol  or  drug  induced;  when  a  disability  is  incurred  as  a 
result  of  a  member's  unreasonable  refusal  to  seek  medical  or  dental  treatment;  or 
wheneve*  a  member  has  incurred  a  disability  because  of  a  failure  to  oonq>ly  with 
regulations  requiring  reporting  and  receiving  treatment  for  venereal  disease. 


WHO  SHOULD  INITIATE  ACTION 

A.  Generally,  the  commanding  officer  or  officer  in  charge  of  the  individual 
concerned  should  make  the  determination.  JAGMAN,  S  0206. 

B.  Provisions  are  available,  however,  to  allow  another  command  to  make 
the  determination.  This  mi^t  result,  for  example,  when: 

1.  Afloat  unit  is  deploying,  and  an  ashore  command  assumes 
responsibility  for  the  incident;  or 

2.  an  incident  occurs  at  a  distant  location  firom  the  primary  command 
(servicemember  iiyured  while  on  leave)  or  when  a  primary  command  has  a  practical 
difficulty  in  making  the  determination  (ship  due  to  deploy).  Whenever  it  is  desired 
that  another  command  make  the  determination,  "a  request  should  be  made  to  the 
area  coordinator,  or  to  the  subordinate  commander  authorized  to  convene  general 
courts-martial  and  designated  by  the  area  coordinator  for  this  purpose,  in  whose 
geographic  area  of  responsibility  the  incident  occurred."  JAGMAN,  §  0206b. 


WHAT  CONSTITUTES  LINE  OF  DUTY.  JAGMAN,  §  0207.  The  phrase  "line  of 
duty"  is  a  term  of  art  under  the  JAG  Manual. 


A.  An  injury  suffered  by  a  servicemember  is 
incurred  in  the  line  of  duty. 


9) 


led  to  have  been 


B.  The  presumption  can  be  overcome  if  dear  and  convincing  evidence  shows 

the  servicemember  was  iiyured: 


1.  While  avoiding  duty  by  deserting^ 

2.  while  in  an  unauthorized  absence  status  which  materially 
interfered  with  tiie  performance  of  duties  (Such  material  interference  is  inresumed 
whei  the  absence  exceeds  24  hours,  unless  there  is  evidence  to  the  contrary.  This 
24-hoiur  rule  refers  qpedfically  to  a  line  of  duty  ^finition;  the  24-hour  rule  discussed 
above  related  to  whether  an  LOD/Misoeiduct  ^termination  was  required.); 
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3.  while  otmfined  under  a  general  court-martial  sentence  including 
an  unremitted  dishonorable  discharge; 

4.  while  confined  in  a  civilian  onirt  foUowing  a  felony  conviction;  or 

5.  as  a  result  of  the  member's  own  misconduct,  as  defined  below 
(NOT  merely  as  a  result  of  a  violation  of  the  UOdJ). 


WHAT  C»NSTmJTES  MISCONDUCT.  JAGMAN,  S  0218. 

A.  It  is  presumed  that  a  servicen^mber's  usuries  were  not  incurred  due  to 
the  member's  misconduct. 

B.  The  presumption  can  be  overcome  by  dear  and  convincing  evidence  that 
the  iiyuiy: 

1.  Was  intentional  (typically  self-inflicted);  or 

2.  was  incurred  as  a  proximate  result  of  the  member's  gross 
n^iigence.  "Gross  negligence"  is  a  reckless  disregard  for  the  foreseeable 
oonse<iuences  of  one's  actions. 

C.  A  violation  of  law  standing  alone  will  not  constitute  misconduct,  unless 
the  ii\juiy  was  incurred  through  a  foreseeable  consequence  of  the  violation.  For 
example,  if  an  individual,  while  in  the  process  of  robbing  a  bank,  was  struck  by  an 
out-of-control  automobile,  the  ii\jury  incurred  would  not  be  due  to  his  own 
misconduct  since  the  runaway  automc^ile  was  not  a  foreseeable  consequence  of  the 
violation.  On  the  other  hand,  if  the  individual  is  wounded  by  a  security  guard,  the 
ii\juiy,  as  a  foreseeable  consequence  of  the  violation,  would  due  to  the  member's 
own  misconduct. 

D.  Intoxication  alone  is  not  a  basis  for  a  misconduct  finding  unless  the 
following  test  listed  in  JAGMAN,  $  0221  is  met: 

1.  There  must  be  a  clear  showing  that  the  member's  ph3rsical  or 
mmrtal  faculties  were  impaired  due  to  intoxication  at  the  time  of  the  ii\jui3r; 

2.  the  extent  of  the  impairment  must  be  shown;  and 

3.  the  impairment  must  be  Hu  proximate  cause  of  the  iqjuxy. 
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E.  Tlie  previous  distinction  brtween  disease  and  iiguxy  is  important  with 
respect  to  the  definitkm  of  misconduct.  While  the  incuirence  of  a  Hiimmmm  would 
gmerally  not  constitute  misconduct,  an  unreasonable  failure  to  accqpt  medical 
treatment  fcnr  a  disease  mi^t  be  deemed  misconduct  In  particular,  a  member 
suffering  a  disability  from  venereal  disease,  who  did  not  omqdy  with  regulations 
requiring  the  member  to  rqmrt  and  receive  treatment  for  the  disease,  could  be 
subject  to  a  finding  of  misconduct.  JAGMAN,  §  0222. 

F.  A  misconduct  finding  can  only  be  made  if  an  individual  is  mentally 
responsible  at  the  time  the  iiguxy  is  incurred.  In  the  absence  of  evidmice  to  the 
contraiy,  an  individual  is  presumed  responsible  for  his  actions.  The  issue  of  mental 
responsibility  is  of  particular  concern  with  respect  to  suicide  attempts,  as  noted  in 
JAGMAN,  i  0220. 

1.  Since  there  is  a  strong  instinct  for  self-preservation,  a  legitimate 
suicide  attempt  creates  an  inference  of  lack  of  mental  responsibility,  which  would 
predude  a  finding  of  misconduct  for  any  iiguiy  incurred  if  not  rebutted  by  dear  and 
convincing  evidence  to  the  contrary.  Rebuttal  evidence  typically  indudes  a 
psychiatric  evaluation. 

2.  A  suidde  gesture  is  different  firom  a  suidde  attempt.  Since  a 
gesture  normally  amoimts  to  an  intentionally  inflicted  iiguiy,  such  iiguiy  will 
normally  be  incuiTed  due  to  the  member's  own  misconduct.  Brcause  a  "gesture"  does 
not  indicate  an  intent  to  take  one's  own  life,  the  gesture  is  consistent  with  the 
instinct  for  self-preservation  and  mental  responsibility. 


POSSIBLE  LOD/MISCONDUCT  DETERMINATIONS.  Given  the  definitions  of 
line  of  duty  and  misconduct,  three  possible  determinations  can  be  made.  JAGMAN, 
§  0219b. 

A.  The  iiguiy  was  incurred  in  the  line  of  duty  and  was  not  due  to  the 
member's  own  misconduct.  This  is  the  only  favorable  determination. 

B.  The  iiguiy  was  incurred  not  in  the  line  of  duty  and  was  not  due  to  the 
member's  own  misconduct.  For  example,  the  member  could  incur  an  iiguxy,  neither 
intentionally  nor  thitmc^  gross  ne^igence,  while  an  unauthorized  abeentm.  This 
would  be  an  adverse  determination. 

C.  Finally,  an  iiguxy  could  be  incurred  while  not  in  the  line  of  duty  and  due 
to  the  member's  own  misconduct  (e.g.,  a  deserter  who  intentionally  sho(^  himself  in 
the  foot).  This  would  also  be  an  adverse  determination. 
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BK>W  FUNDINGS  ARE  RECORDED.  After  an  LOD/Miaoonduct  determination  is 
made,  tlm  findingt  are  recorded  in  one  of  three  ways.  JAGMAN,  i  0224. 

A.  A  JAG  Manual  investigation  (generally  a  sinfi^  individual  fact'-finding 
body  not  required  to  conduct  a  hearin^^ 

1.  Is  used: 

a.  Whenever  an  adverse  determination  is  a  likelihood  -  that 
is,  that  the  iqjuxy  was  incurred  not  in  the  line  of  duty  or  due  to  the  member's  own 
misconduct. 


b.  Whenever  the  commanding  office  deems  it  appropriate. 
For  ecample,  if  a  servicemember  is  ii\jured  in  the  line  of  duty  by  working  with  a  piece 
of  defective  equipment,  the  commanding  officer  may  decide  to  geneute  the 
investigation  to  determine  the  extent  of  the  defect  and  whether  action  should  be 
taken  to  replace  the  equipment. 

c.  When  a  JAG  Manual  investigation  is  required  for  other 
reasons  (e.g.,  a  possible  claim  against  the  government  exists). 

2.  Is  forwarded  to  JAG  via  GCMA  as  with  other  investigations. 

3.  Checklist-  JAGMAN,  $  0229. 

B.  An  iqjuiy  report  form  (NAVJAG  5800/15) 

1.  Is  used  when: 

a.  The  commanding  officer  and  medical  representatives  agree 
that  the  iiyuiy  was  incurred  in  the  line  of  duty  and  not  due  to  the  member's  own 
misconduct; 

b.  a  flAGMuuial  investigation  is  not  otherwise  required;  and 

c.  possible  permanent  disability  exists. 

2.  Is  forwarded  to  JAG  via  the  GCM  authority  and  provides  a 
satisfactcTy  record  for  the  servicemember's  benefit.  Additional  evidence  may  be 
attadmd  to,  and  sulnnitted  with,  the  form. 


Naval  Justke  Sdmol 
Civil  LawDhriaoii 


81-6 


Rav.  1/92 


line  of  Duty  and  Miaamduct  Determinatione 


C.  The  eaaieet  method  of  recording  a  finding  ia  a  health  record  «ifary.  Thu 

entxy  ia  to  be  uaed  admi: 

1.  TIiAflnminawdiwgniBffwrMtid  madw»alTW|mMMntativ««greath«tth«i 

ii\juiy  was  incurred  in  the  line  of  duty  and  not  due  to  the  mnnber'sown  miacraiduct; 
and 


2.  it iaunlikety  that permanmitdiaability  will  occur.  Itianeceaaaxy 
to  follow  up  on  thia  requirement  fay  enauring  that  medical  peraoonel  make  the  entiy 
to  protect  the  aerviceinember. 


REPOBTS  IN  DEATH  CASES 

A.  An  LOD/Mieomduct  determination  is  never  made  in  a  death  case.  No 
Navy  aurvivor'e  benefits  are  conditioned  on  such  a  finding  and  the  Veterans' 
Administration  makes  its  own  determinatitm.  an  investigation  contains  findings, 
opinions,  and/or  recommendations  relating  to  such  a  determination,  a  reviewing 
authority  should  note  the  error  and  indicate  its  lade  of  validity  in  the  forwarding 
endensement.  JAGMAN,  i  0226. 


CONVENING  ACTHOBnY  REVIEW.  JAGMAN,  i  0225. 

A.  A  convening  authority  must  specifically  endorse  an  lOD/Misoonduct 
determination  to  reflect  approval,  disaiqproval,  or  modification  of  the  findings  and 
(qanxms.  On  the  iiyury  rqport  form,  NAVJAG  5800/15,  signature  constitutes  an 
iqyproval  (rf  the  fovorable  determination. 

B.  If  a  JAO  Manual  investigation  has  been  conducted,  the  convening 
authority,  in  his  required  endorsement,  must  specifically  comment  on  the  IX)D/ 
Misotniduct  optniim. 

C.  When  an  adverse  determination  is  possible  (servicemember  not  in  the 
line  of  duty),  the  ssrvioemember  mtyjn  the  convmiing  authority’s  discretion,  be 
afforded  an  opportunity  to  examine  the  report  and  rebut  its  contents. 

1.  Fdkwing  notification  and  advisement  ofartide  31  rii^ts,  as  well 
as  warnings  pursuant  to  JAGMAN,  i  0215  and  the  Privaty  Act,  the  servicemember 
will  be  givm  an  opportunity  to  examine  and  rebut  the  .TAG  Msimsl  investigation. 

2.  IheoppoiunitytoezamineandrebutshouldbeprovidedifteEthe 
invsstigataon  is  omtyleted,  but  jKkeifi  the  preparation  of  the  first  emforsonmit.  The 
member's  rdnittal  can  take  the  form  oi  a  statemoit  or  other  additi<mal  evidence.  If 
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the  membar  decta  not  to  make  a  atatemmt,  the  o(mv«ung  authority  should  note  this 
in  the  endorsement 

3.  A  ssrvioemanber  does  not  have  a  right  to  militaiy  counsel  at  the 
hearing;  if  the  member  requests  the  assistance  of  military  counsel  to  pr^nore  the 
rehuttal,  however,  he  should  be  allowed  to  consult  counsel  fin  this  puipoae,  if 
poesiUe. 

D.  Service  record  time-lost  entries  are  made  fay  the  local  command,  subject 

to  GCMA  iqiprovaL 


FOKWABDING  OF  DETERMINATIONS 

The  JAO  Manual  investigatimi,  or  NAVJAG  5800/15,  shcmld  be  forwarded  for 
filing  to  0JA6  (Code  33)  via  the  GGM  authority  for  final  review  of  the 
LOD/Misoonduct  finding. 


COMMON  LOD/MISCONDUCT  PROBLEMS 

A.  Commands  should  ensure  that  (^terminations,  whether  in  the  form  of 
investigations  or  uyuiy  repents,  be  forwarded  for  review  via  a  GCM  authority. 

B.  When  a  JACLManual  investigation  is  required,  a  finding  of  fact  must  be 
made  as  to  the  duty  status  of  involved  individuals. 

C.  In  endensements,  commands  and  subsequent  reviewing  authenities 
should  qiecifically  address  LOD/Misoonduct  opinions  rendered  in  the  basic 
investigation. 

D.  Cmnmands  riiould  make  every  effort  to  enclose  autopsies  and  death 
certificates  in  the  JAG  Manual  investigation.  The  investigation  should  not,  for  this 
purpose,  be  delayed  beyond  the  established  processing  times  without  written 
permissmn  fixmi  hi^ier  authority.  If  the  waUrpe^  is  not  received  prior  to  forwarding 
the  investigation,  finward  it  upon  reoript  to  the  command  presently  reviewing  the 
investigati<m.  It  will  then  be  included  as  an  enclosure  to  that  command's 
endoraement. 
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E.  Failure  to  send  an  advance  copy  of  a  death  investigation  with  the  first 
endorsement  to  OJAG  (Code  33). 

F.  Comphance  with  the  reporting  requirmnents  in  Item  Pqpa 
MILPERSMAN  4210100. 

G.  Questions  should  be  referred  to  the  Office  ofthe  Judge  Advocate  General 
(Code  33),  AUTOVON  221-9530.  commercial  (202)  325-9530. 
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CHAPTER  XXXn 


ENUSTED  ADMINISTRATIVE  SEPARATIONS 


PRIMARY  REFERENCES 

SECNAVINST  1910.4  eeries,  Suly:  Enlisted  Administrative  S^arations 
SECNAVINST  1050.1  series,  Sutg:  Leave  for  Members  Awaiting  Review 
of  Punitive  or  Administrative  Separation 

C.  SECNAVINST  5300.28  series,  Subj:  Alcohol  and  Drug  Abuse  Prevention 
and  Control 

D.  Navy 

1.  MILPERSMAN,  arts.  3610100  -  3640500 

2.  NAVMILPERSCOMINST  1910.1  series,  Sut:;]:  Administrative 
Separation  Procedures 

3.  OPNAVINST  5350.4  series,  Subj:  Alcohol  and  Drug  Abuse 
Prevention  and  Control 

4.  NAVOP  057/86,  058/86,  013/87 

Best  advice:  If  any  doubt,  call  separation  authority 

—  NMPC  AUTOVON  (note:  NMPC  commercial  (703)  614- _ ) 

Status  of  unfavorable  separation  cases  (NMPC-832)  — 
224-8245/8266/8194/8222 
—  Advice  (NMPC-83)  —  224-8269 

Voluntary  separations  (NMPC-24)  —  224-1285/3893 
Medical  separations  (NMPC-242)  —  224-1412 
Conscientious  otgectore  (NMPC-2E)  —  224-8372 
—  Polky  (OP- 135)  —  224-5392/5559/5560 
—  CHNAVRES  SJA  (commercial  (504)  948)  —  363-5303 

E.  Marine 

1.  MARCORSEPMAN,  CH  6 

2.  MCO  P5300.12,  Alcohol  and  Drug  Abuse  Prevention  and  Control 

3.  Marines  =  QCMA  or  SJA  of  CMC  ~  224-4260/4197; 

Reserves  -  9100;  Medical  -  2091;  MMSR  -  1288/3288 
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F.  HIV  and  AIDS  PoUcy 

1.  References 

a.  SECNAVINST  5300.30 

b.  NAVOP  013/86,  118/86,  026/87,  069/87 

2.  Policy  ~  OP-13Bb  —  A/V  224-5562/5552 

3.  Assignment  —  NMPC-453  —  A/V  224-3785 

4.  Retention  -  NMPC-831  ~  A/V  224-8223 

5.  Marines  —  MPP-39  ~  AA^  224-1931/1519 

6.  Penalties  —  10  U.S.C.  S  1002 


INTRODUCTION.  There  are  two  types  of  separations  given  by  the  armed  forces  of 
the  United  States  to  enlisted  servicemembers:  (1)  punitive  discharges;  and  (2) 
administrative  separations. 


PUNITIVE  DISCHARGES.  Punitive  discharges  are  authorized  punishments  of 
courts-martial  and  can  only  be  awarded  as  an  approved  sentence  of  a  court-martial 
piursuant  to  a  conviction  for  a  violation  of  the  UCMJ.  There  are  two  types  of  punitive 
discharges:  (1)  a  dishonorable  discharge,  which  can  only  be  adjudged  by  a  general 
court-martial  and  is  a  separation  under  dishonorable  conditions;  and  (2)  a  bad- 
conduct  discharge,  which  can  be  a4iudged  by  either  a  general  court-martial  or  a 
special  court-martial  and  is  a  separation  under  conditions  other  than  honorable. 


ADBUNISTRATTVE  SEPARATIONS 

A.  Characterized  aeparatinna  Separations  are  characterized  as  either 
honorable,  general  (under  honwaMe  conditions),  or  under  other  than  honorable 
conditions  (OTH). 

1.  Hunwrable.  An  honorable  separation  (disdiarge)  is  with  honor, 
and  is  appropriate  when  the  quality  of  the  member's  service  has  met  the  standards 
of  acceptable  conduct  and  performance  of  duty  or  is  otherwise  so  meritorious  that  any 
other  diaracterization  would  be  dearty  iniqqpropriate. 

a.  In  the  Navjr: 

(1)  An  hoiKnabie  sqMoratkm  requires  a  minimum  final 
average  tat  the  oirrent  enlistment  in  performance  and  omduct  marks  of  2.8  and  a 
minimum  average  in  peremal  bdiavior  of  3.0.  MILPERSOMAN,  art  3610300.3a(l). 
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(2)  A  member  whose  marks  do  not  otherwise  qualify  for 
an  honorable  8q;>aration  may  nevertheless  receive  an  honorable  separation  if  he  was 
awarded  certain  personal  derations  (e.g.,  Medal  of  Honor,  C!ombat  Action  Ribbon) 
during  the  period  of  service  or  prior  service. 

b.  In  the  Marine  Corps; 

(1)  For  paygradesE-4  and  below,  overall  conduct  marks 
for  the  current  enlistment  averaging  4.0  and  proficiency  marks  averaging  3.0  are 
prima  facie  qualifications  for  an  honorable  separation.  The  Marine  Corps  places 
great  weight  on  the  commanding  officer's  recommendation  of  appropriate 
characterization  and  a  strong  recommendation  can  turn  what  would  otherwise  be  a 
general  discharge  into  an  honorable  discharge  and  vice  versa.  MARCORSEPMAN, 
paras.  6107,  6305. 


(2)  Fot  paygrades  E-5  and  above,  an  honorable  disdiarge 
is  automatic  unless  unusual  circumstances  warrant  other  characterization  and  such 
characterization  is  approved  by  the  GCM  auUiority  or  hi^er.  MARCORSEPMAN, 
Table  1-1. 


2.  General  funder  honorable  conditions).  A  general  separation 
(discharge)  is  issued  to  servicemembers  whose  military  record  is  satisfactory,  but  less 
than  that  required  for  an  honorable  discharge.  It  is  a  separation  imder  honorable 
conditions  and  entitles  the  individual  to  all  veterans'  benefits.  A  servicemember  will 
normally  receive  a  general  discharge  when  the  member's  service  has  been  under 
honorable  conditions,  but  either  the  overall  average  evaluation  mark  or  the  overall 
average  personal  behavior  mark  does  not  meet  the  2.8/3.0  (Navy)  or  3.0/4.0  (Marine) 
E-4  and  below  standards,  respectively,  and  the  member  is  not  otherwise  being 
processed  for  separation  under  other  than  honorable  conditions. 

3.  Under  <Ahgr  than  honorable  conditions  (OTH).  A  characterization 
of  other  than  honorable  is  appropriate  when  the  reason  for  separation  is  based  upon 
a  pattern  of  adverse  behavior  or  one  or  more  acts  that  constitute  a  significant 
departure  firom  the  conduct  expected  firom  members  of  the  naval  service.  An  OTH 
discharge  is  an  administrative  separation  that  is  now  used  in  place  of  the  former 
undesirable  discharge. 

a.  Perscms  given  an  OTH  discharge  are  not  entitled  to  retain 
their  unifimna  (although  they  may  be  ftimished  civilian  clothing  at  a  cost  of  not  more 
than  $40),  must  accept  tnuuqxntation  in  kind  to  Uieir  homes,  are  subject  to 
reoouianent  any  reenlistment  bmus  th^  may  have  received,  are  nc^  eligible  for 
notice  of  diacharge  to  mnpkyers,  and  do  not  receive  mileage  fees  fit>m  the  place  of 
duBcharge  to  tlMir  honw  ai  record. 
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b.  The  Veterans'  Administration  will  make  its  own 
determination  with  respect  to  the  benefits  listed  in  the  table  at  pages  32-20/21  of  this 
chapter  as  to  whether  the  discharge  was  imder  conditions  other  than  honorable. 

c.  The  adverse  effects  of  an  OTH  discharge,  the  large  numbm* 
of  them  issued  as  compared  with  punitive  discharges,  and  the  absence  in 
administrative  separations  of  the  extensive  review  procedures  comparable  to  those 
afforded  servicemembers  awarded  a  punitive  di«:harge  have  resulted  in  significantly 
increased  protections  being  afforded  persons  being  processed  for  an  OTH  discharge. 

d.  As  a  general  rule,  in  order  for  a  member  to  be  processed  for 
an  administrative  separation  imder  conditions  other  than  honorable,  the  member 
must  be  offered  an  administrative  board  with  the  advice  and  assistance  of  lawyer 
counsel.  Exceptions  to  the  foregoing  are  as  follows: 

(1)  The  servicemember  may  request  an  OTH  in  lieu  of 
trial  by  court-martial,  in  which  case  the  member  will  not  be  entitled  to  an 
administrative  board.  MILPERSMAN,  art.  3630650;  MARCORSEPMAN,  para.  6419. 

(2)  A  member  can  unconditionally  waive  his  ri^ts  to  a 
board  and  counsel,  as  well  as  any  other  ri^t.  Such  a  waiver  will  ordinarily  be 
accomplished  in  writing. 


(3)  A  member  of  the  naval  service  may  be  separated,  while 
absent  without  authority,  after  receiving  notice  of  separation  processing. 
MILPERSMAN,  art.  3640300.1c;  MARCORSEPMAN,  para.  6312. 

(4)  If  a  member  is  out  of  military  control  because  of  dvil 
confinement,  and  if  the  dvil  authorities  are  unwilling  to  release  the  member,  the 
member's  case  may  be  heard  by  the  board  in  his  absence  (following  cq>propriate  notice 
to  the  confined  servicemember)  and  the  case  may  be  presented  on  respondent's  behalf 
by  counsel  for  respondent.  MILPERSMAN,  art.  3640300.2n;  MARC!ORSEPMAN, 
para.  6303.4a. 

B.  Uncharacterized  separations 

1.  Entry  level  separation  (ELS).  A  member  in  an  entry  level  status 
(generally  within  the  first  180  days  of  a  period  of  continuous  active  militaiy  service) 
will  ordinarily  be  separated  with  an  ELS.  MILPERSMAN,  art.  3610300.5a; 
MARCORSEPMAN,  para.  6107.3a. 
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2.  VftM  enliatoment  or  induction.  A  mexdber  whose  enlistment  or 
ind^iflfcum  is  void  will  be  separated  with  an  order  of  release  from  custody  and  control 
of  the  Navy  or  Marine  Corps  and  will  not  receive  a  discharge  certificate  (honorable, 
general,  or  OTH)  or  an  ELS.  MILPERSMAN,  art  3610300.5b;  MABCORSEPMAN, 
para.  6i07.3b. 

C.  Additional  prncediiral  matters 

1.  When  the  boIq  haaia  for  separation  is  an  offense  for  which  the 
member  was  convicted  by  special  or  general  court-martial  but  not  awarded  a  punitive 
disdiarge  (BCD  or  DD),  characterization  of  service  as  OTH  must  be  approved  hy  the 
Secretary  of  the  Navy  on  a  case-by-case  basis.  MILPERSMAN,  art.  3610300.4c; 
MARCORSEPMAN.  para.  6107.2c(3). 

2.  Generally,  a  member  may  not  be  separated  on  the  basis  of  conduct 
that  has  been  the  subject  of  judicial  proceedings  rraulting  in  an  acquittal  or  an  action 
having  the  effect  of  an  acquittal  (MILPERSMAN,  art.  3610200.12a; 
MARCORSEPMAN,  para.  6106.1a). 

3.  Although  a  servicemember  is  processed  and  appropriately 
recommended  for  an  OTH,  the  member  may  nevertheless  still  be  awarded  an 
honorable  or  general  discharge  if  the  separation  or  higher  authority  considers  such 
to  be  warranted  based  on  an  overall  evaluation  of  the  member's  current  period  of 
service.  MILPERSMAN,  art.  3640370.  lc(2)(C);  MARCORSEPMAN,  para. 
6309.2b(2)(b).  Contrary  to  popular  myth,  there  is  no  "automatic  upgrading"  of 
discharge  characterizations  for  good  behavior. 


BASES  FOR  SEPARATING  ENUSTED  PERSONNEL 

A.  Bases  for  separation  defined.  This  subsection  lists  the  types  of 
separations  available  for  the  particular  bases  of  separation,  the  applicable  procures, 
including  counseling,  where  required,  and  defines  these  bases  in  general  terms. 

1.  Expiration  of  enlistment  m  fulfillment  of  service  obligation. 

MILPERSMAN,  art.  3620150;  MARCORSEPMAN,  para.  1005. 

a.  Honorable,  general,  or  ELS. 

b.  Self-e]q)lanatory. 
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2.  Selected  change  in  wervice  obligation.  MILPERSMAN,  art. 
3620100;  MABCORSEPMAN,  para.  6202. 

a.  Honorable,  general,  or  ELS. 

b.  General  demobilization,  reduction  in  strength,  and  other 

"early-outs." 

3.  Convenience  of  the  government 

a.  Honorable,  general,  or  ELS. 

b.  Notification  procedure  used  general^. 

c.  Specific  grounds.  These  are  the  subcategories  of  the 
convenience-of-the-Government  basis  for  discharge. 

(1)  Dependency  or  hardship.  MILPERSMAN,  art. 
3620210;  MABCORSEPMAN,  para.  6407.  This  ground  envisions  a  member 
voluntarily  initiating  a  request  setting  forth: 

(a)  Genuine  dependency  or  undue  hardship; 

(b)  not  temporary  in  nature; 

(c)  arisen  or  aggravated  since  the  member's  entiy 

into  service; 

(d)  in  which  eveiy  reasonable  effort  has  been  made 

to  eliminate  the  hardship; 

(e)  that  a  discharge  will  in  fact  alleviate  the 

hardship;  and 

(f)  that  no  other  means  are  available. 


Unlike  the  Navy,  the  Marine  Corps  provides  for  a 
three-member  advisory  board  to  be  convened  by  the  commander  exercising  special 
court-martial  jurisdiction  over  the  servicemember  to  hear  the  case. 
MABCORSEPMAN,  para.  6407.6. 

(2)  Pregnancy  nr  childbirth.  This  is  a  volimtary 
separation  initiated  iqx>n  written  request  by  the  female  servicemember.  The  request 
may  be  denied  in  the  best  interest  of  the  naval  service  if,  for  example,  the  memb«r 
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is  serving  in  a  critical  rate,  has  received  special  compensation  during  the  current 
enlistment,  has  not  completed  obligated  service  incurred,  or  has  executed  orders  in 
a  known  pregnancy  status.  MILPERSMAN,  art  3620220;  MARCORSEPMAN,  para. 
6408. 


(3)  Parenthood.  MILPERSMAN,  art.  3620200.1c; 
MARCORSEPMAN,  para.  6203.1. 

(a)  Notification  procedures. 

(b)  Counseling  required. 

(c)  ^plicable  when  member  is  unable  to  perform 
duties  satisfactorily,  or  is  unavailable  for  worldwide  assignment,  due  to  parenthood. 

(4)  Conscientious  olqection.  Persons  who  by  reason  of 
religious  training  or  belief  have  a  firm,  fixed,  and  sincere  objection  against 
participating  in  war  in  any  form  or  the  bearing  of  arms,  which  crystallized  after  they 
came  on  active  duty,  may  claim  conscientious  objector  status.  MILPERSMAN,  arts. 
3620200.  Id,  1860120;  MARCORSEPMAN,  para.  6409. 

(5)  Surviving _ family _ member  (inductees  only). 

MILPERSMAN,  art.  3620240;  MARCORSEPMAN,  para.  6410. 


3620245. 


(6)  Sole  surviving  son  or  daughter.  MILPERSMAN,  art. 


(7)  Alien.  This  is  a  volimtary  request  initiated  upon  the 
written  request  of  the  servioemember.  The  request  may  be  denied  in  the  best  interest 
of  the  naval  service  if,  for  example,  the  member  is  serving  in  a  critical  rate,  has 
received  qredal  compensation  during  the  current  enlistment,  or  has  not  completed 
obligated  service  incurred.  MILPERSMAN,  art.  3620260. 


(8)  Other  designated  physical  or  mental  conditions. 
These  are  involuntary  separations  where  counseling  is  required,  unless  otherwise 
indicated,  and  notification  procedures  are  used. 

(a)  Obesity.  The  Navy  treats  obesity  in  general 
as  a  convenience-of-the-gDvemment  matter.  The  Marine  Corps  considers  only 
pathologically  caused  obesity  (certified  ly  a  medical  board)  as  a  convenience-of-the~ 
govenunent  matter.  If  a  Marine's  obesity  is  not  pathological  and  results  sinq>ly  firom 
lack  of  will,  the  Marine  Corps  processes  the  individual  for  unsatisfactory  performance 
instead  convenienoe  of  the  government.  MARCORSEPMAN,  paras.  6203.2a(l), 
6206.1. 
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qpinion. 


(b)  Motion/air  aickneaa,  when  verified  by  medical 


(c)  Enuresis  (bed-wetting^/aomnambulism  (deq>- 
walkin£^.  The  Navy  and  Marine  Corps  process  only  such  individuals  whose  behavior 
has  been  medically  confirmed. 


(d)  Allergies  (e.g.»  uniform  material,  bee  stings). 

(e)  Excessive  height. 

NOTE:  (b),  (c),  (d),  and  (e)  do  not  require  counseling  prior  to 

processing. 


(f)  Personality  disorder.  Separation  processing  is 
discretionary  with  the  member's  commanding  officer.  For  this  to  be  a  proper  basis 
for  separation,  a  two-part  test  must  be  satisfied.  First,  a  psychiatrist  or  psychologist 
must  diagnose  the  member  as  having  a  personality  disorder  which  is  such  as  to 
render  the  member  incapable  of  serving  adequately  in  the  naval  service.  Second, 
there  must  be  documented  interference  with  the  member's  performance  of  duty. 
Counseling  is  required  unless  the  member  is  a  danger  to  himself  or  others. 
MILPERSMAN,  art.  3620200;  MARCORSEPMAN,  para.  6203.3. 

4.  Disability.  MILPERSMAN,  art.  3620270;  MARCORSEPMAN, 

ch.8. 


a.  Honorable,  general,  or  ELS.  A  member  may  be  separated 
for  disability  in  accordance  with  the  Disability  Evaluation  Manual.  SECNAVINST 
1850.4  series. 


b.  A  medical  board  must  determine  that  a  member  is  unable 
to  perform  the  duties  of  their  rate  in  such  a  manner  as  to  reasonably  fulfill  the 
purpose  of  their  employment  on  active  duty. 

5.  Defective  enlistment  and  induction 

a.  Minority.  MILPERSMAN,  art.  3620285; 
MARCORSEPMAN,  para.  6204.1. 

(1)  Notification  procedures. 

(2)  Member  may  be  separated  for  enlisting  witiiout 
inroper  paraital  cmuent  prior  to  reaching  the  age  of  mqjority.  The  type  of 
uncharacterised  sqparatkm  is  governed  by  the  member's  age  when  separatim 
processing  is  commenced/completed. 
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(a)  If  nmmber  ss  under  age  17  at  the  time  the 
inroblmn  is  disoovmed,  the  enlistment  is  void  and  the  member  will  be  separated  with 
an  order  of  release  from  the  custody  and  oontrcd  of  the  Navy  mr  Mariim  Coriw. 

(b)  If  the  member  is  17  at  the  time  the  problem 
is  discovered,  the  member  will  be  separated  with  an  ELS  on^  lymn  the  request  of  the 
member's  parent  or  guardian  within  90  days  of  the  memb^'s  enlistment. 

(c)  If  the  member  has  attained  the  age  of  18  at  the 
time  the  problem  is  discovered,  separation  is  not  warranted,  since  the  member  has 
effected  a  constructive  enlistment.  MARCOfiSEPMAN,  para.  6107.3b. 

b.  Erroneous  enliHtmpnt  MILPERSMAN,  art.  3620280; 
MARCORSEPMAN,  para.  6204.2. 

(1)  Notification  procedures. 

(2)  Honorable,  ELS,  or  order  of  release  (OOR)  by  reason 

of  void  enlistment. 

(3)  A  member  may  be  separated  for  erroneous  enlistmait 
if  the  enlistment  would  not  have  occurred  hsd  certain  facts  been  known  and  there 
was  no  fraudulent  conduct  on  the  part  of  the  member,  and  the  defect  is  unchanged 
in  material  respects. 


c.  Fraudulent  entry  into  naval  service.  MILPERSMAN,  art. 
3630100;  MARCORSEPMAN,  para.  6204.3. 

(1)  Honorable,  general,  OTH  or  ELS,  or  order  of  release. 

(2)  Notification  procedure  used  unless  issuance  of  OTH 
is  rtesired,  or  misr^resentation  includes  preservice  homosexuality,  in  which  case  the 
administrative  board  procedure  must  be  used.  Processing  is  unnecessary  where  the 
commanding  officer  o^  to  retain  and  the  defect  is  no  longer  present  or  the  defect  is 
waivable  and  the  waiver  is  obtained  from  the  Commander,  Naval  Military  Personnel 
Command  or  the  Commandant  of  the  Marine  Corps,  as  appropriate. 

(3)  A  number  may  be  s^arated  for  fraudulent  entiy  for 
any  knowing  false  representation  or  deliberate  concealment  pertaining  to  a 
quidification  of  military  service  [other  than  the  false  i^resentatiim  of  age  hy  a  minor 
(Navy  only)]. 


d.  New  Entrant  Drug  and  Alcohol  Testiny.  MIIi’ERSMAN, 
pending  MARCORSEPMAN,  para.  6216. 
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(1)  Enliatmant  to  be  vnded;  however,  instead  of  OOR  or 
ELS,  maoiba*  receives  the  number  sero  —  a  new  unduuracterised  discharge  normaUy 
called  a  "void  enlistment." 


(2)  Member  separated  under  this  basis  if  tests  prove 
positive  for  drugs  or  alcohol  during  entrant  testing,  and  is  dependent. 

(3)  If  not  d^>endent,  may  be  separated  under  erroneous 


enlistment. 


e.  Other  def«wtiv»  anliatanAnt  MILPERSMAN,  art.  3620283; 
MARCORSEPMAN,  para.  6402. 

(1)  Honorable,  ELS,  or  OOR. 

(2)  A  member  may  be  separated  on  this  basis  if: 

(a)  As  the  result  of  a  material  misrepresentation 
by  recruiting  personnel,  upon  which  the  member  reasonably  relied,  the  member  was 
induced  to  enlist  or  leenlist  for  a  prc^am  for  which  the  member  was  not  qualified; 

(b)  the  member  received  a  written  enlistment 
commitment  from  recruiters  which  cannot  be  fulfilled;  or 

(c)  the  enlistment  was  mvoluntary. 

6.  Entry  level  performance  and  conduct.  MILPERSMAN,  art 
3630200;  MARCORSEPMAN,  para.  6205. 

a.  ELS. 

b.  Notification  procedures. 

c.  Counseling  required. 

d.  This  basis  for  separation  is  only  aiqilkable  to  members  in 
an  entry  tevel  status;  in  essence,  the  first  180  days  ot  continuous,  active  military 
service.  A  mmnber  may  be  sqiMorated  if  it  is  determined  that  he  or  she  is  imqualified 
Por  further  military  service  by  reaam  of  luisatisfactory  performance  or  conduct,  or 
botii,  as  evidenoed  by  incapability,  ladt  of  reasonable  ^ort,  failure  to  adapt  to  the 
naval  envinmment,  or  minor  disctylinary  infinctkms.  Nothing  in  this  provirion 
prechidea  separation  ri'  a  member  in  an  enbry  level  status  under  another  basis  fw 
sepuratixm  tfisoiseed  in  thii  ^apto*. 
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7.  TTfMMti«fari«rv  performai«».  MILPERSMAN,  art.  3630300; 
MARCORSEPMAN,  para.  6206. 

a.  Honorable  or  general. 

b.  Notification  procedures. 

c.  Counseling  required. 

d.  A  member  may  be  separated  for  unsatisfact(Hryperf(ninanoe, 
as  characterized  fay  performance  of  assigned  tasks  and  duties  that  is  not  contributory 
to  unit  readiness  and/or  mission  acconqrlishment  as  documented  in  the  service  record, 
or  failure  to  maintain  required  proficiency  in  rate  as  demonstrated  by  below  average 
evaluations  (Marine  Co^)  or  two  consecutive  enlisted  performance  evaluations 
(Navy),  regular  or  qpedal,  with  unsatisfactory  marks  for  professional  factors  of  1.0 
in  either  military  or  rating  knowledge  or  witii  an  overall  evaluation,  where  appli¬ 
cable,  of  2.0.  This  basis  for  separation  may  not  be  used  for  separation  of  a  member 
in  an  entry  level  status.  Unsatisfactory  peHormance  is  not  evidenced  by  discipliruuy 
infiractions;  cases  involving  only  disciplinary  infiractions  should  be  processed  under 
misamduct.  Tlie  Marine  Corps  includes  unsanitary  habits  and  failure  to  conform  to 
weight  standards  (not  the  result  of  a  patholc^cal  or  organic  condition)  as  examples 
of  unsatisfactory  performance.  MARCORSEPMAN,  para.  6206. 

8.  Homosexuality.  MILPERSMAN,  art.  3630400; 

MARCORSEPMAN,  para.  6207. 

a.  Policy 

(1)  Homosexuality  is  considered  to  be  incompatible  with 
military  service.  Members  are  to  be  separated  administratively  if  one  or  more  of  the 
foUowi^  three  approved  findings  is  tnade: 

(a)  The  member  has  engaged  in,  attempted  to 
engage  in,  or  solicited  another  to  engage  in,  a  homosexual  act  or  acts,  unless  there 
are  approved  further  findings  that: 


-1-  Such  conduct  is  a  departure  firom  the 
member's  usual  and  customary  behavior; 

-2-  such  conduct  under  all  the  drcumstanoes 


is  unlikely  to  recur, 

-3-  such  conduct  was  not  accomplished  fay 
use  at  fiwoe,  coockm,  or  intimidation  fay  the  member  during  the  pmiod  of  military 
service; 
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-4-  mider  the  particular  drcumstanoes  of  the 
case,  the  member's  continued  presence  in  the  naval  service  is  omsistent  with  the 
interest  of  the  naval  service  in  prc^)er  discipline,  good  order,  and  morale;  and 

-6-  the  member  does  not  desire  to  engage 
in  or  intend  to  engage  in  homosexual  acts. 

(b)  The  member  has  stated  that  he  or  she  is  a 
homosexual  or  bisexual,  unless  there  is  a  further  finding  that  the  member  is  not  a 
homosexual  or  bisexual. 


(c)  The  member  haa  married  or  attempted  to 
marry  a  person  known  to  be  of  the  same  faidogical  sex  (as  evidenced  Iqr  the  external 
anatomy  of  the  persons  involved)  unless  there  are  further  findings  that  the  member 
is  not  a  homosexual  or  bisexual  and  that  the  purpose  of  the  marriage  or  attempt  was 
the  avoidance  or  termination  of  military  service. 

(2)  A  member  may  be  administratively  separated  firom 
the  naval  service  on  the  basis  of  preservice,  prior  service,  or  current  service 
Immoeexual  conduct  or  statements. 

(3)  Undisdoeed  preservice  homosexuality  constitutes  a 
firaudulent  enlistment.  The  standards  and  procedures  for  separation  by  reason  of 
homosexuality  shall  apply,  but  the  basis  for,  and  characterization  of,  separation  are 
to  be  in  acomlanoe  with  regulations  governing  separation  hy  reason  of  defective 
enlistment  due  to  firaudulent  entry  into  the  naval  service. 

b.  Procedure.  Administrative  board  procedure  used. 

(1)  Inquiry.  A  commanding  officer  or  officer  in  charge, 
who  receives  iq)parently  reliable  information  indicating  that  a  member  has  made  an 
admission  of  homosexuality  or  committed  a  homoemmal  act,  shall  inquire  thorouj^ily 
into  the  matter  to  determine  all  the  facts  and  circumstances  of  the  case. 

(2)  Disposition.  If,  upon  completion  of  the  inquiry,  the 
commanding  (^ficrar  determines  that  there  is  not  probable  cause  to  believe  that  one 
or  mmre  oi  the  drcumstances  for  which  separation  is  authorized  has  occurred,  the 
commander  should  promptly  terminate  all  action  on  the  case.  Otherwise,  the 
commanding  (^^jer  shall  initiate  administrative  separation  proceedings  in  accordance 
with  mqslkfible  regulations.  MILPERSMAN,  art.  3630400.4a. 
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a  r!har«irf»ri«*tion  of  sqparation.  Honorable,  general,  OTH, 

or  ELS. 

(1)  A  sq;>aration  under  other  than  honorable  conditions 
fay  reason  of  bomoeexuality  may  be  issued  on\v  jf  there  is  a  finding  that  during  the 
current  term  of  sorvice  the  member  attmnpted,  solicited,  or  committed  a  homosexual 
act  in  <me  or  more  of  the  following  drcumstances: 

(a)  By  using  force,  coercion,  or  intimidation; 

(b)  with  a  person  under  16  years  of  age; 

(c)  with  a  subordinate  in  drcumstances  that 
violate  customary  military  superior-subordinate  relationships; 

(d)  openly  in  public  view; 

(e)  for  compensation; 

(f)  aboard  a  military  vessel  or  aircraft;  or 

(g)  in  another  location  subject  to  military  control 
under  aggravating  drcumstances  noted  in  the  findings  that  have  an  adverse  impact 
on  disc^line,  good  order,  or  morale  comparable  to  the  impact  of  such  activity  aboard 
a  vessel  or  aircraft. 


(2)  In  all  other  cases,  the  characterization  of  the 
separation  is  to  reflect  the  character  or  (kscription  of  the  member's  service. 

9.  Drug  abuse  rehabilitation  failure.  MILPERSBiAN,  art  3630500; 

MARCORSEPMAN,  para.  6208. 

a.  Honorable,  general,  or  ELS. 

b.  Notification  procedures. 

c.  A  member  who  has  been  referred  to  a  formal  program  of 
rehabilitation  fin*  perscmal  drug  abuse,  in  accwdance  with  OPNAVINST  5350.4  series 
or  M(X)  5300.12  series,  may  be  sq^mrated  for  failure  throu|^  inability  or  refusal  to 
partidpate  in,  coqierate  in,  or  successfully  omiplete  such  a  program  wlmn: 


(1) 


servme;  or 


There  is  a  lack  oi  potendal  for  continued  naval 
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(2)  kmg-tenn  rdiabQitatkm  is  determined  neoessaiy  and 

the  member  is  transferred  to  a  civilian  medical  facility  for  rehabilitation. 

d.  Nothing  in  this  provision  precludes  the  8q;>aration  under 
any  othor  basis  for  separation  discussed  in  this  duster,  in  iqpprppriate  cases,  of  a 
member  who  has  been  referred  to  such  a  program.  For  example,  a  member  who 
abuses  drugs,  after  having  conqileted  a  drug  abuse  rehabilitation  program,  may  also 
be  separated  by  reason  of  misconduct  due  to  drug  abuse,  discussed  later  in  this 
du^iter. 


10.  AW«hnl  ahiMift  w>h«hilitAtioii  failure.  MILPERSMAN,  art  3630550; 
MARCORSEPMAN,  para.  6209. 

a.  Honorable,  general,  or  ELS. 

b.  Notification  procedures. 

c.  A  member  w1k>  has  been  referred  to  a  formal  program  of 
rehabilitation  for  personal  alcohol  abuse,  per  OPNAVINST  5350.4  series  or  MCO 
5370.6  series,  may  be  separated  for  failiue,  throu£^  inability  or  refusal,  to  participate 
in,  cooperate  in,  or  successfully  complete  such  a  program  when: 


(1)  There  is  a  lack  of  potential  for  continued  naval 


service;  or 

(2)  Icmg-term  rehabilitation  is  determined  neoessaiy  and 
the  member  is  transferred  to  a  civilian  medical  facility  for  rehabilitation. 


d.  Nothing  in  this  provision  precludes  the  separation  under 
any  other  basis  for  separation  discussed  in  this  chapter,  in  iqppropriate  cases,  of  a 
member  who  has  been  referred  to  such  a  program. 

11.  Miaonnduct.  MILPERSMAN,  arts.  3630600,  3630620; 

MARCORSEPMAN,  para.  6210. 

a.  Honorable,  general,  OTH,  or  ELS. 

b.  Administrative  hoard  iH-ooedure  are  used  in  all  cases  except, 
as  noted  bdow,  with  req>ect  to  the  subcategories  of  minor  disdplinaiy  infractions  and 
pattern  ai  misconduct. 


c.  Counseling  required  (mly  for  the  subcat^jorms  of  minor 
diadplinaxy  infiractkms  and  pattern  of  misconduct. 
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d.  ftilwi«»gnriaft  Thmo  are  five  subcat^jories  under 
misoonduct:  Minor  disdplinaiy  infiractions,  pattern  of  misconduct,  drug  abuse, 
commission  of  a  serious  ofiense,  and  civilian  convictions. 

(1)  Mirnir  diagiplitiary  ItifrufftinwR 

(a)  "Minor  disdplinaiy  infiractions"  is  defined 

a  series  of  at  least  three  minor  disdplinaiy  infiractions  fiq;>propiiately  disdplined 
under  Artide  15,  UCMJ,  and  document^  in  the  service  record,  within  oim 
enlistment.  The  Marine  interpretation  of  this  provision  is  that  it  is  not  even 
necessary  that  the  infiractions  resulted  in  NJP,  only  that  th^  be  documented  in  the 
service  record,  e.g.,  a  page  11  counselint^aming  regarding  extra  military 
instruction.  The  Navy  interpretation  of  this  provision  is  that  the  UCMJ  violations 
must  be  between  3  and  8  in  number,  non-drug  related,  and,  in  fact,  punished  under 
the  UCMJ.  If  one  or  more  of  the  violations  dted  could  have  resulted  in  a  punitive 
discharge,  or  there  are  three  or  more  periods  of  unauthorized  absence  of  more  than 
three  days  duration  each,  or  there  are  three  or  more  punishments  under  the  UCMJ 
(NJFs)  within  the  current  enlistment,  processing  in  the  Navy  should  be  effected  for 
pattern  of  misoonduct  rather  than  minor  disdplinaiy  infiractions.  If  separation  of  a 
member  in  entry  level  status  is  warranted  solely  1^  reason  of  minor  disciplinary 
infiractions,  processing  should  be  under  entry  level  performance  and  conduct  rather 
than  misoonduct  (minor  disdplinaiy  infractions). 

(b)  Counseling  required. 

(c)  In  the  Marine  Corps,  a  commanding  officer 
may  elect  to  use  the  notification  procedure,  vice  the  administrative  board  procedure, 
if  an  OTH  will  not  be  recommended  in  the  case.  If  the  commanding  officer 
contemplates  recommending  an  OTH,  the  administrative  board  procedure  must  be 
used. 


(d)  In  the  Navy,  notification  procedures  should 
always  be  used  for  minor  disdpliiuury  infractions;  however,  if  any  of  the  offenses  for 
whidh  the  mraiber  is  being  processed  have  a  punitive  discharge  authorized  in  the 
table  of  mayimmn  punishments,  then  misconduct  commission  of  a  serious  offense  is 
the  pit^)er  basis  for  processing. 

(2)  Pattern  of  misconduct 

(a)  "Pattern  ofmisconduct*  is  defined  as  a  pattern 
oi  more  serious  misconduct  consisting  of  two  or  more  discreditable  involvements  with 
dvil  or  naval  authorities  or  two  or  mate  instances  of  conduct  inrejudicial  to  good  order 
and  disc^line  within  one  enlistnimit.  Such  a  pattern  may  include  boUi  minor  and 
maro  serious  infiractions.  (Fot  the  Navy,  the  latest  offenae  and  counseling  must  have 
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oocumd  adiQe  asaigned  to  the  paraiit  ooiumand.)  A  pattern  of  misconduct  indudes 
the  ibikiwing: 

-1-  Any  estabUshed  pattern  of  involvement 
of  a  discreditaUe  nature  with  dvil  or  naval  authonties  [tiie  Navy  interprets  this 
provisiou  to  indude  two  or  more  dvilian  convictions  for  misdemeanors,  three  or  more 
punishments  under  the  UCMJ  (NJPs  or  courts-martial),  or  any  combination  of  three 
minor  civilitti  convktkms  lor  misdemeaiunrs  or  punishmmits  under  the  UCMJ. 
MHPERSMAN,  art  3630600.  la(2)]; 


unauthorized  absences; 


-2-  an  established  pattern  of  minor 
-3-  an  established  pattern  of  dishonmrable 


failure  to  pay  just  debts;  or 


-4-  an  established  pattern  of  dishonorable 
failure  to  contribute  adequate  support  to  dependents  or  failure  to  comply  with  orders, 
decrees,  or  judgments  of  a  dvil  court  concmming  support  of  dependents. 


(b)  Counseling  required. 


(c)  A  commanding  officer  may  elect  to  use  the 
notification  procedure,  vice  the  administrative  board  procedure,  in  a  case  in  which  an 
OTH  is  not  sou^t  or  will  not  be  recommended. 


(3)  Drug  abuse 


(a)  A  member  may  be  separated  for  even  a  sinc^e 
drug-related  incident.  OPNAVHIST  6350.4  series  defines  a  drug-related  inddent, 
in  pertinent  part,  as:  "Any  incident  in  which  drugs  are  a  factor.  For  the  purposes 
oi  this  instructkm,  vduntary  self-refmrral,  use  or  possession  of  drugs  or  drug 
panphemalia,  or  drug  trafficking  constitute  an  inddent.” 


(b)  If  the  drug  incident  involves  drug  trafficking, 
proresaing  finr  separation  is  mandatory  Processing  is  also  mandatory  for  drug 
inddmits  invdving  E-4's  and  above  in  the  Navy  and  Marine  Corps. 


(c)  In  the  Navy,  the  pdiqy  governing  separation 
lanmssing  fear  junior  enlisted  persmuml  (E-1  throu^  E-3)  de^nds  on  the  number 
of  incidents  a^  the  membOT's  drug  dependency  ami  potmitial  fw  future  service. 
OPNAVIN8T  6860.4  series. 
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-1-  Firrt  incident  and  nondepmident.  A 
member  may  be  retained  if  they  exhibit  esB^p(i<mal  potential  and  desire  for  further 
useftil  service  as  determined  by  the  CX).  retained,  (he  member  shall  be  disciplined, 
as  afforded  Lev^  I  or  II  drug  education/  rehabilitation.  A  member 

not  meeting  these  criteria  shall  be  jnrocessed  for  s^iwration. 

-2-  First  incident  and  drug-dependent.  A 
member  who  is  E-1  to  E-3  who  is  drug-dependent  is  considered  to  have  no  potential 
for  hirthmr  useful  smvice.  They  shall  be  ^oxifled  when  appropriate,  processed  for 
immediate  separation,  and  offered  VA  treatment  at  the  time  of  separation. 

-3-  Second  incident.  A  junior  enlisted 
mmnber  who  commits  a  second  drug  offense  will  be  processed  immediately  for 
separation  after  completion  of  disdplinaiy  addon,  as  i^ipropriate.  No  waivers  of  the 
requirement  to  process  for  separation  with  two  separate  drug  incidents  will  be 
authorized. 


(d)  In  the  Marine  Corps,  the  poliqjr  governing 
separation  processing  for  junior  enlisted  personnel  (E-1  through  E-3)  is  as  follows: 

-1-  First  drug  incident.  The  CO  must 
process  if  the  Marine  is  on  his  second  or  later  enlistment. 


process. 


-2-  Second  drug  incident.  The  CO  must 


(e)  A  medical  ofiicer's  opinion  or  Counseling  and 
Assiatance  Center  evaluation  of  the  member's  drug  dependency  as  evaluated 
subsequent  to  the  most  recent  drug  incident  must  be  included  with  the  case 
submission. 


(f)  Characterization  of  discharge.  Under  most 
drcumstanoes  involving  possession,  use  and/or  trafficking;  the  member  will  receive 
an  other  than  honorable  (OTH)  discharge.  If  evidence  of  the  drug-related  incident 
was  derived  from  a  urinalysis  test,  the  characterization  of  the  discharge  depends 
upon  the  circumstanoes  under  which  the  urine  sanq)le  was  obtained.  Generally,  if 
the  urinalysis  results  could  be  used  in  discq)linaiy  proceedings,  it  can  be  used  to 
cfaaractmize  an  administrative  discharge  as  less  than  honorable.  Senne  reasons  for 
ordering  urinalysis  tests  which  yield  results  whudi  can  he  used  in  disciplinary 
proceedings,  and  tlmrefoie  can  be  utilized  to  characterize  a  discharge  as  other  than 
hofiorabfo,  indude: 


probable  cause); 


-1-  Search  <nr  seizure  (member's  consent,  or 
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-2-  inspections  [random  samples,  unit 
swe^,  service-directed  samples,  rehabilitation  facility  staff  (military  only)];  and 


purposes. 


-3-  medical  tests  for  general  diagnostic 


(g)  Exan^iles  of  fitness-for-duty  urinalysis  results 
which  ratnnot  be  used  in  disciplinary  proceedings,  and  therefore  cannot  be  used  to 
characterize  a  discharge  as  other  than  honorable,  include:  Command-directed  tests, 
competence-for-duty  exams,  drug  rehabilitation  tests,  mishi^/safety  investigation 
tests,  aftercare  testing,  and  self-referral. 

(h)  If  the  urinalysis  result  is  not  usable  to 
characterize  the  discharge  as  other  than  honorable,  the  commanding  ofHcer  may  then 
elect  to  use  the  notification  procedure  vice  the  administrative  board  procedures. 

(4)  Commission  of  a  serious  offense.  A  member  may  be 
separated  for  commission  of  a  serious  military  or  civilian  offense  imder  the  following 
circumstances: 


(a)  The  specific  circumstances  of  the  offense 

warrant  separation;  and 

(b)  a  punitive  discharge  would  be  authorized  for 
the  same,  or  a  closely  related,  offense  imder  the  UCMJ. 

Generally,  a  member  may  not  be  separated  on  the 
basis  of  conduct  that  has  been  the  subject  of  judicial  proceedings  resulting  in  an 
acquittal  or  its  equivalent. 


In  the  Navy,  if  the  basis  for  processing  under  this 
provision  is  evidenced  solely  by  a  court-martial  conviction  and  the  coiurt-martial 
convening  authority  has  remitt^  or  suspended  a  punitive  discharge,  the  case  should 
be  forwarded  to  that  court-martial  convening  authority  for  endorsement  prior  to 
forwarding  the  case  to  Commander,  Naval  Military  Personnel  Command. 
MILPERSMAN,  art.  3630600.1(b)(3). 

(5)  Civilian  conviction 

(a)  A  member  may  be  separated  upon  conviction 
by  civilian  authorities,  foreign  or  domestic,  or  action  taken  which  is  tantamount  to 
a  finding  of  guilty,  including  similar  adjudications  in  juvenile  proceedings,  when  tlie 
specific  drcumstances  of  the  offense  warrant  separation,  and  the  following  conditions 
are  present: 


I 


I 


f. 
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-1-  A  lamidvedisduurge  would  be  authorized 
for  the  same,  or  a  closely  related,  offense  under  the  Manual  for  Courts-Martial.  1984: 
or 


-2-  the  sentence  by  civilian  authorities 
includes  confinement  for  one  year  or  more  regardless  of  whether  suspended. 

(b)  Separation  processing  may  be  initiated  whether 
or  not  a  member  has  filed  an  eqppeal  of  a  civilian  conviction  or  has  stated  an  intention 
to  do  so.  However,  execution  of  an  improved  separation  should  be  withheld  pending 
the  outcome  of  the  appeal. 

e.  While  sexual  perversion  is  not  a  specific  basis  for 
separation,  para.  6210.4  of  the  MARCORSEPMAN  indicates  that  Marines  involved 
in  the  commission  of  lewd  and  lascivious  acts,  sodomy,  indecent  exposure,  indecent 
act(s)  with,  or  assault  upon,  a  child,  or  acts  for  compensation  shall  be  processed  for 
separation  under  commission  of  a  serious  offense  or  civilian  conviction,  as 
appropriate. 


12.  Separation  in  lieu  of  trial  bv  court-martial.  MTLPERSMAN,  art. 

3630650;  MARCORSEPMAN,  para.  6419. 

a.  Characterization  of  service  will  ordinarily  be  OTH,  but  a 
higher  characterization  may  be  warranted  in  some  drcumstances. 

b.  Both  the  Navy  and  Marine  Corps  permit  a  member  to 
request  in  writing  a  discharge  to  avoid  trial  by  general  or  special  court-martial, 
provided  that  a  punitive  discharge  is  authorized  for  the  offense(s). 

The  request  shall  include: 

(1)  An  acknowledgement  of  guilt  of  one  or  more  offensels) 
charged,  or  of  any  lesser  included  offenses,  for  which  a  punitive  discharge  is 
authorized  (The  incriminating  statement  by  the  member  or  member's  coimsel  is  not 
admissible  against  the  servioemember  in  a  courts-martial  except  as  provided  in  the 
Military  Rules  of  Evidence  410.); 

(2)  a  summary  of  the  evidence  or  a  list  of  documents  (or 
copies  thereof)  provided  to  the  member  pertaining  to  the  offense(s)  for  v.  hich  a 
punitive  discharge  is  authorized;  and 
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(3)  a  request  the  member  for  administrative  reduction 

to  paygrade  E-3. 

(4)  The  Navy  also  requires  that  the  member's  requmt, 
when  forwarded  by  the  command  to  the  separation  authority,  include  the  results  of 
a  medical  exam  attesting  to  the  member's  mental  competence.  MILPERSMAN,  art. 
3630650.3c(l). 

13.  Sscuiily.  MILPERSMAN,  art.  3630700;  MARCORSEPMAN,  para. 

6212. 


a.  Honorable,  general,  OTH,  or  ELS. 

b.  The  notification  procedure  is  used,  except  when  an  OTH 
discharge  is  warranted,  in  which  case  the  administrative  board  procedure  is  used. 

c.  A  member  may  be  separated  by  reason  of  security  when 
retention  is  clearly  inconsistent  with  interests  of  national  security  (i.e.,  cases  of 
treason  or  espionage). 

14.  Unsatisfactory _ participation _ in _ the _ Ready  Reserve. 

MILPERSMAN,  art.  3630800;  MARCORSEPMAN,  para.  6213. 

a.  Honorable,  general,  or  OTH. 

b.  The  notification  procedure  is  used,  except  when  an  OTH 
discharge  is  warranted  —  in  which  case  the  administrative  board  procedure  is  used. 

c.  A  member  may  be  separated  by  reason  of  unsatisfactory 
performance  under  criteria  established  in  BUPERSINST  5400.12  series  or  MCO 
P1000R.1,  as  applicable.  In  the  Navy,  imsatisfactory  participation  includes  the 
member's  failure  to  report  for  physical  examination  or  failure  to  submit  additional 
information  in  connection  therewith  as  directed.  Discharge  proceedings  shall  not  be 
initiated  until  30  da}^  after  second  notice  has  been  given  to  the  member. 

15.  Separation  in  the  best  interest  of  the  service.  MILPERSMAN,  art. 
3630900;  MARCORSEPMAN,  para.  6214. 

a.  Honorable,  general,  or  ELS. 

b.  The  notification  procedure  is  used,  but  the  member  has  no 
rig^t  to  an  administrative  board  —  regardless  of  years  in  service. 
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c.  Hie  Secretaiyt^  the  Navy  may  direct  the  separation  of  aqy 
membmr  in  those  cases  wlmre  jutofi  of  tiie  previous  reasons  for  serration  eqply,  car 
adwre  retention  is  recommended  following  separation  processing  under  any  otiior 
bases  for  separation  discussed  above,  and  separation  of  the  meml^  is  considered  in 
the  best  interest  of  the  service  by  the  Secretary. 
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YA  Bene&ta 

DD 

BCD 

GCM 

BCD  OTH 
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THIS  CHART  SHOWS  THE  EUGIBILITY  FOR  BENEFITS  BASED  ON 
THE  TYPE  OF  DISCHABGE  A  MEMBER  IS  AWARDED.  IT  DOES  NOT 

INDICATE  ANY  OTHER  CRITERIA  THAT  MAY  AIEQ  RE  REQUIRED 

FOR  AN  INDIVIDUAL  TO  RE  ETJGTBI.E  FOR  THE  BENEFITS 

INDICAIED. 
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CHAPTER  XXXm 


ADMINISTRATIVE  SEPARATION  PROCEDURES 


MANDATORY  ENLISTED  ADMINISTRATIVE  SEPARATION  PROCESSING. 
The  decision  whether  to  process  an  enlisted  member  for  administrative  separation  is 
normally  a  matter  within  the  discretion  of  the  commanding  officer.  In  certain 
instances,  however,  the  bases  for  separation  mandate  separation  processing.  Those 
grounds  are: 

A.  Homosexuality; 

B.  minority  under  the  age  of  17  at  the  time  of  discovery; 

C.  fraudulent  enlistment  by  reason  of  deserter  from  another  service,  or 
preservice  acts  which  could  have  resulted  in  separation  with  an  OTH  had  they  been 
committed  on  active  duty; 

D.  drug  abuse  that  involves  the  illegal  use  and/or  possession  of  drugs,  if  the 
individual  has  been  involved  in  two  drug  incidents  (Navy); 

E.  drug  abuse  by  an  E-4  or  above  (Navy),  or  E-6  or  above  (Marine  d^orps); 

F.  drug  abuse  that  includes  sale  or  trafficking  in  drugs  or  drug 
paraphernalia  or  possession  of  drugs  in  amounts  in  excess  of  that  reasonably 
considered  to  be  for  personal  use; 

G.  a  felony  conviction  or  commission  of  a  felonious  offense  (Navy  only);  and 

H.  commission  of  a  serious  offense  that  reflects  sexual  perversion  [including, 
but  not  limited  to,  lewd  and  lascivious  acts,  sodomy,  indecent  exposure,  and  indecent 
acts  with,  or  assault  upon,  a  child  (Preliminary  notification  should  be  provided  to 
NMPC-6€^  before  the  initiation  of  administrative  processing  in  incest  casra.)]. 

MILPERSMAN,  arts.  3610200.2,  3620285.1a;  MARCORSEPMAN,  p^ 
1004, 6204,  S207, 6210.  All  invchintaiy  enli^ed  sqtarations  require  the  use  either 
the  notifhaitkm  procedure  or  administrative  board  procedure.  Primary  rrfemices  for 
admmhrtrstive  separation  processing  are  MHPERSMAN  and  NMPCINST  1910.1 
series,  &ilg:  ADMINISTRATIVE  SEPARATION  PROCEDURES,  for  the  Navy  and 
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MARCORSEPMAN  for  the  Marine  Corps.  In  addition,  for  processing  Navy  members, 
NAVOP  013/87  should  be  consulted  to  ascertain  the  appropriate  separation  authority. 
NAVOPS  057/86  and  058/86  allow  Navy  commands  that  are  going  on  d^loyment,  in 
some  cases,  to  transfer  personnel  to  a  TPU  for  processing. 


DUAL  PROCESSING.  If  a  member  is  processed  for  separation,  the  member  must 
be  processed  for  every  basis  which  exists  under  the  circumstances.  NMPC  routinely 
rejects  cases  in  which  processing  is  incomplete. 


COUNSELING 

A.  Bases  for  separation.  Counseling  and  rehabilitation  efforts  are  a 
prerequisite  to  the  initiation  of  separation  processing  for  the  following  bases  for 
separation  discussed  above: 

1.  Convenience  of  the  government  due  to  parenthood,  personality 
disorder,  obesity  and  (Marines  only)  other  designated  physical  or  mental  conditions 
[MILPERSMAN  3620200;  MARCORSEPMAN,  para.  6203.]; 

2.  entry  level  performance  and  conduct  (MILPERSMAN,  art. 
3630200.2;  MARCORSEPMAN,  para.  6205.); 

3.  unsatisfactory  performance  (MILPERSMAN,  art.  3630300.2; 
MARCORSEPMAN,  para.  6206.);  and 

4.  misconduct  due  to  minor  disciplinary  infractions  or  pattern  of 
misconduct  (MILPERSMAN,  art.  3630600.2;  MARCORSEPMAN,  para.  6210.). 

B.  When  required.  For  Navy  personnel,  the  counseling  requirements  must 
be  accomplished  hy  the  member's  parent  command.  For  Marine  Corps  personnel,  the 
counseling  requirement  can  be  accomplished  at  any  command  to  which  the  member 
was  assigned  during  the  current  enlistment.  If  more  than  one  entry  is  made,  the  last 
entry  appUea  (i.e.,  it  must  be  violated  prior  to  initiating  administrative  separation 
procesdng).  Thus,  administrative  separation  cases  which  contain  an  unviolated 
counseling  warning  must  be  rqfected  hy  the  separation  authority. 

C.  Content  and  form.  In  any  case  in  which  counseling  is  required,  the 
nwmber  shouM  be  afimtled  an  q^portunity  to  overcome  the  identified  deficiencies. 
The  cwnmand’s  efforta  to  counsel  the  member  should  be  documented  in  the  member's 
service  record  and  nnist  include  the  following  information: 

1.  Writhm  notificatmn  concerning  deficiencies  or  impairments; 
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2.  specific  recommendations  for  corrective  action,  indicating  any 
assistance  that  is  available  to  the  member; 

3.  comprehensive  e]q[)lanation  of  the  consequences  of  failure  to 
undm-take  successfiiUy  the  recommended  corrective  action;  and 

4.  reasonable  opportunity  for  the  member  to  undertake  the 
recommended  corrective  action. 

Forms  for  the  counseling  warning  are  contained  in  enclosure  (2)  of 
NMPCINST  1910.1  series  and  MARCORSEPMAN,  para.  6105.  This  counseling 
warning  may  be  a  page  13  entry  or  a  letter  in  the  Navy  and  a  page  11  en^  in  the 
Marine  Corps.  It  must  be  dated  and  signed  fay  the  servicemember.  If  the  member 
refuses  to  sign,  a  notation  to  that  effect  should  be  made  in  the  service  record  entry 
and  signed  and  dated  by  an  officer.  A  copy  of  the  counseling  warning  must  be 
included  in  the  administrative  separation  package. 


NOTIFICATION  AND  ADMINISTRATIVE  BOARD  PROCEDURES 
A.  Notification  procedure 

1.  Notice.  MILPERSMAN,  art  3640200.2;  MARCORSEPMAN,  pat^ 
6303.3a.  If  the  notification  procedure  is  required,  the  respondent  shall  be  notified  in 
writing  of  the  matter  by  the  commanding  officer.  Such  written  notice,  called  the 
Letter  of  Notification,  states: 

a.  Each  of  the  specific  reasons  for  separation  that  forms  the 
basis  of  the  proposed  sqsaration,  including  the  circumstances  rqpon  which  the  action 
is  based  for  each  of  the  specified  reasoru  and  a  reference  to  the  iq>plicable  provisions 
of  the  MILPERSMAN  or  MARCORSEPMAN; 

b.  whether  the  proposed  separation  could  result  m  discharge, 
release  firom  active  duty  to  a  Reserve  component,  transfer  fiom  the  Selected  Reserve 
to  the  Indivklual  Ready  Reserve  (IRR),  transfer  to  the  Fleet  Reserve/  retired  list,  if 
requested,  release  fiom  the  custody  or  control  of  the  naval  service,  or  other  form  of 
separation; 


c.  the  least  favorable  characterization  of  service  or  description 
of  separation  authorized  for  the  ptt^wsed  separation; 

d.  the  respondent’s  rig^t  to  obtain  copies  of  documents  that 
wiU  be  finrwartted  to  the  separation  authority  supporting  the  bans  oi  the  innposed 
separation  (Clamified  documents  summarized.); 
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e.  the  respondent's  rig^t  to  submit  statements; 

f.  the  respondent's  rig^t  to  consult  with  counsel,  if  available; 

g.  the  ri^t  to  request  an  administrative  board,  if  the 
respondent  has  six  or  more  years  of  total  active  and  Reserve  naval  service; 

h.  the  rig^t  to  waive  the  ri^ts  afforded  in  subparagrsq)hs  d 
through  g  above  after  being  afforded  a  reasonable  opportunity  to  consult  with  counsel, 
and  that  failure  to  respond  shall  constitute  a  waiver  of  these  ri^ts; 

i.  for  eligible  members,  that  the  proposed  separation  could 
result  in  a  reduction  in  paygrade  prior  to  transfer  to  the  Fleet  Reserve/retired  list; 
and 


j.  in  the  Navy,  that  the  respondent's  proposed  separation  will 
continue  to  be  processed  in  the  event  that,  after  receiving  notice  of  separation,  the 
respondent  begins  a  period  of  unauthorized  absence. 

Forms  for  this  notification  may  be  found  for  the  Navy  in 
MILPERSMAN,  art.  3640200.3,  and  NMPCINST  1910.1  series,  end.  (3),  and  for  the 
Marine  Corps  in  MARCORSEPMAN,  fig.  6-2. 

2.  Counsel.  MILPERSMAN,  art.  3640200.2c;  MARCORSEPMAN,  para. 

6303.3b. 


a.  A  respondent  has  the  ri^t  to  consult  with  qualified  counsel 

(Article  27b,  UCM  J,  counsel  who  does  not  have  any  direct  responsibility  for  advising 
the  convening  authority  or  separation  authority  about  the  proceedings  involving  the 
respondent)  at  the  time  the  notification  procedure  is  initiated,  except  under  the 
following  drcumstances: 


(1)  The  respondent  is  attached  to  a  vessel  or  unit 
operating  away  firom  or  deployed  outside  the  United  States  or  away  firom  its  overseas 
home  pert,  or  to  a  shore  activity  remote  from  judge  advocate  resoiirces; 

(2)  no  qualified  counsel  is  assigned  and  present  at  the 

vessel,  unit,  or  activit}^ 

(3)  the  commanding  officer  does  not  antidpate  having 
access  to  quidified  counsel  fi:t>m  another  vessel,  unit,  or  activity  for  at  least  the  next 
five  dayn;  and 
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(4)  the  commanding  officer  determines  that  the  needs  of 
the  naval  service  require  processing  before  qualified  counsel  will  be  available. 

b.  Nonlawyer  counsel  shall  be  appointed  wheneym*  qualified 
ccmnsel  is  not  available.  Any  appointed  nonlawyer  counsel  shall  be  a  commissioned 
officer  with  no  prior  involvement  in  tihe  circumstances  leading  to  the  basis  of  the 
proposed  s^aration  and  no  involvement  in  the  separation  process  itself.  This  process 
is  rarely  us^. 


c.  The  respondent  may  also  consult  with  a  civilian  counsel  at 
the  respondent's  own  expense.  Respondent's  use  of  a  civilian  counsel  does  not 
eliminate  the  requirement  to  furnish  judge  advocate  counsel  as  discussed  above. 
Consultation  with  civilian  counsel  shall  not  delay  orderly  processing. 

3.  Response.  MILPERSMAN,  art.  3640200.2d;  MARCORSEPMAN, 
para.  6303.2c.  The  respondent  shall  be  provided  a  reasonable  period  of  time,  not  less 
than  two  working  days,  to  respond  to  the  notice.  This  response  is  called  the 
Statement  of  Awareness.  An  extension  may  be  granted  upon  a  timely  showing  of 
good  cause  by  the  respondent.  The  respondent's  election  as  to  each  of  ^e  ri^ts  set 
forth  above  shall  be  recorded  and  signed  by  the  respondent  and  witnessed  by 
respondent's  counsel,  if  available. 

The  respondent's  commanding  officer  shall  forward  a  copy  of  the 
notice  and  the  respondent's  reply  to  the  separation  authorify.  Forms  for  the 
respondent's  statement  of  awareness  may  be  found  for  the  Navy  in  MHPERSMAN, 
art  3640200.4  and  NMPCINST  1910.1  series,  end.  (4). 

4.  Additional  notification  reouirements 

a.  Member  confined  bv  civil  authorities.  MDJ’ERSMAN,  art. 
3640200.2b;  MARCORSEPMAN,  para.  6303.4a.  If  separation  proceedings  have  been 
initiated  against  a  respondent  confined  by  civil  authorities,  the  case  may  be  processed 
in  the  absence  of  the  respondent.  When  a  board  is  appropriate  or  required,  there  is 
no  requirement  that  the  respondent  be  present  at  the  board  hearing.  Ri^ts  of  the 
respo^ent  before  the  board  can  be  exerdsed  hy  counsel  on  behalf  of  the  respondent 

b.  Certain  reservists.  MILPERSMAN,  art.  3640200.2b; 
MARCORSEPMAN,  para.  6303.4b. 

(1)  Ifseparation  proceedings  have  been  initiated  against 
a  reservist  not  on  active  duty,  the  case  may  be  processed  in  the  absence  of  the 
member  in  the  following  drcumstances: 

(a)  At  the  request  of  the  member; 
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(b)  if  the  member  does  not  respond  to  the  notice 
oi  proceedings  on  or  before  the  suspense  date  provided  therein;  or 


withmit  good  cause. 


(c)  if  the  member  fails  to  appear  at  a  hearing 


B.  Administrative  board  procedure 


1.  General.  The  administrative  board  procedures  must  be  used: 

a.  If  the  proposed  basis  for  separation  is  homosexuality; 


b.  if  the  proposed  characterization  of  service  is  under  other 
than  honorable  conditions  (except  when  the  basis  of  separation  is  separation  in  lieu 
of  trial  by  court-martial);  or 


c.  if  the  respondent  has  6  or  more  years  of  total  active  and 
Reserve  military  service  (except  when  the  basis  for  separation  is  in  the  best  interests 
of  the  service). 


2.  Notice.  If  an  administrative  board  is  required,  the  member  shall 
be  notified  in  writing  by  the  commanding  officer  of  the  following  matters,  in  addition 
to  those  matters  discus^  for  notification  procedures  (Note:  forms  for  this  notice  may 
be  found  in  MILPERSMAN  3640300,  and  NMPCINST  1910.1  series,  ends.  (6)-(7); 
MARCORSEPMAN,  fig.  6-3.]; 

a.  The  respondent's  ri^t  to  an  administrative  board; 

b.  the  respondent's  rig^t  to  present  written  statements  to  the 
administrative  board  or  to  the  separation  authority  in  lieu  of  the  administrative 
board; 

c.  the  req>ondent's  rig^t  to  representation  before  the 
administrative  board  ty  coimsel  as  set  forth  in  para.  4  below; 

d.  the  ri^t  to  representation  at  the  administrative  board  by 
dvilian  counsel  at  the  respondent's  own  expense; 

e.  the  ri^t  to  waive  the  ri^ts  discussed  above; 
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f.  that  failure  to  respond  after  being  afforded  a  njasonable 
(qqportunity  to  consult  with  counsel  constitutes  a  waiver  of  the  limits  in  subpara- 
griqphs  a  tiurou^  d  above;  and 

g.  that  failure  to  appear  without  good  causi;!  at  hearing 
constitutes  waiver  of  the  rig^t  to  be  present  at  the  hearing. 

3.  Additional  notice  requirements.  MILPERSM^  N,  3(>40300.2; 
MARCORSEPMAN,  para.  6304.2. 

4.  Counsel.  MILPERSMAN,  art.  3640300.3;  MARCOKSEPMAN, 
para.  6304.3. 

a.  If  an  administrative  board  is  requested,  tiie  nispondent 
shall  be  represented  by  qualified  counsel  appointed  by  the  convening  authority  or  by 
individual  counsel  of  tlie  respondent's  own  choice,  if  ^at  counsel  is  dnitermined  to  be 
reasonably  available. 

b.  The  respondent  shall  have  the  ri^t  to  consult  with  civilian 
counsel  of  the  respondent's  own  choice  and  may  be  represented  at  the  hearing  by  that 
or  any  other  civilian  counsel,  all  at  the  reiqmndent's  own  mq>en8e.  JSxerc.se  1^  the 
respondent  of  this  rig^t  shall  not  waive  any  of  the  rei^ndent's  other  counsel  ri^ts. 
Consultation  with  civilian  counsel  shall  not  unduly  delay  admin  strative  board 
procedures.  If  undue  delay  appears  likely,  the  convening  authority  may  'iirect  the 
board  to  proceed  without  the  desired  civilian  coui!sel  after  properly  dcicumc^nting  the 
facte. 

c.  Nonlawyer  counsel  may  represent  a  respon  dent  before  an 
administrative  board  if; 

(1)  The  rei^ndent  e3q>ressly  deciLnes  appointment  of 
qualified  counsel  and  requests  a  specific  nonlawyer  counsel;  or 

(2)  the  separation  authority  assigns  nonlawyor  counsel 

as  assistant  counsel. 

5.  Responae.  MILPERSMAN,  art.  3640300.4;  MARCORSEPMAN, 
para.  6304.4.  The  respondent  shall  be  provided  a  reasonable  period  of  time,  but  not 
less  than  two  working  days,  to  respond  to  the  notice.  An  mctension  may  be  panted 
upon  a  timely  showing  of  go^  cause.  The  election  of  the  respondent  es  to  each  of  the 
ri^ts  set  forth  in  para.  B.2  shall  be  recorded  and  signed  l:y  the  reqmndent  and 
respondent's  counsel. 
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Forms  for  the  respondent's  statement  of  awareness  may  be  found 
for  the  Navy  in  MILPERSMAN,  art.  3640300.7,  and  NMPCINST  1910.1  series,  end. 
(7),  and  for  the  Marine  Corps  in  MARCORSEPMAN,  fig.  6-3. 

6.  Waiver.  MARCORSEPMAN,  para.  6304.5. 

a.  If  the  ri^t  to  an  administrative  board  is  waived,  the  case 
shall  be  forwarded  to  the  separation  authority  who  will  direct  either  retention, 
separation,  or  suspended  separation. 

b.  A  Marine  respondent  entitled  to  an  administrative  board 
may  request  a  "conditional  waiver"  after  a  reasonable  opportunity  to  consult  with 
counsel  in  accordance  with  para.  B.4  above.  A  conditional  waiver  is  a  statement 
initiated  by  a  respondent  and  their  counsel,  waiving  the  ri^t  to  a  hearing,  contingent 
upon  receiving  a  characterization  of  service  or  description  of  separation  higher  than 
the  least  favorable  characterization  or  description  authorized  for  the  basis  of 
separation  set  forth  in  the  notice  to  the  respondent,  but  no  higher  than  general. 

c.  In  the  Marine  Corps,  when  a  respondent  requests  a 
conditional  waiver,  the  commanding  officer  shall  forward  the  same  aforementioned 
documentation  to  the  separation  authority,  unless  he  has  been  delegated  authority 
by  the  separation  authority  to  disapprove  requests  for  conditional  waivers  and  so 
elects.  Upon  receipt  of  a  conditional  waiver,  the  separation  authority  may  either 
grant  the  waiver  or  deny  it  depending  upon  the  circumstances  of  the  case.  'Die  Navy 
considers  conditional  waivers  inappropriate. 

D.  Message  submissions  bv  Naw  commanding  officers.  In  the  Navy,  when 
command  processing  of  a  member  for  administrative  separation  has  been  completed, 
commanding  officers  are  authorized  to  submit  the  case  to  Commander,  Naval  Military 
Personnel  Command,  by  message  for  final  action,  except  where  the  member's  case  has 
been  heard  by  an  administrative  board.  Message  submissions  are  to  be  transmitted 
by  routine  precedence  in  the  format  provided  in  NMPCINST  1910.1  series,  ends. 
(13)-(14).  ^^en  an  administrative  separation  case  is  submitted  by  message,  formal 
submission  of  the  case  by  letter  of  transmittal  in  accordance  with  MILPERSMAN  is 
still  required.  MoreovOT,  the  letter  of  transmittal  must  be  forwarded  within  15 
working  days  after  submission  of  the  message  to  Commander,  Naval  Military 
Personnel  Command. 

E.  Processing  goals.  MILPERSMAN,  art.  3610100.9;  MARCORSEPMAN, 
para.  6102.  To  ensure  eCfident  administration  of  enlisted  separations,  the  Secretary 
of  the  Navy  has  established  processing  time  goals. 

1.  Dischargies  without  board  action.  When  board  action  is  not 
required,  or  is  waived,  s^Muration  action  should  be  completed  in  15  working  days  firom 
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the  date  the  command  notifies  a  member  of  the  commencement  of  separation 
proceedings  to  the  date  of  separation,  except  when  the  initiating  authority  and  the 
separation  authority  are  not  located  in  the  same  geographical  region;  in  which  case, 
separation  action  should  be  completed  in  30  working  days  (10  days  of  which  is 
allocated  in  the  Navy  to  the  initiating  command). 

2.  Separations  with  board  action.  Separations  which  involve  an 
administrative  board  should  be  completed  within  50  working  days  from  the  date  of 
notification  of  the  member  of  commencement  of  proceedings  to  the  date  of  separation 
(30  days  of  which  is  allocated  in  the  Navy  to  the  initiating  command). 

3.  Separations  with  Secretarial  action.  When  action  is  required  by 
the  Secretary,  final  action  should  be  completed  in  55  working  da}rs. 


ADMINISTRATIVE  BOARDS 

A.  Convening  authority.  MILPERSMAN,  art.  3640350.1b; 
MARCORSEPMAN,  para.  6314.  An  administrative  board  may,  by  written  order,  be 
appointed  by  the  following: 

1.  In  the  Navy,  any  commanding  officer  with  authority  to  convene 
special  courts-martial  (SPCM);  and 

2.  in  the  Marine  Corps,  any  Marine  commander  exercising  SPCM 
authority  when  authorized  by  an  officer  who  has  GCM  authority. 

B.  Composition.  MILPERSMAN,  art.  3640350.1b;  MARCORSEPMAN, 
para.  6315.1.  Admimstrative  boards  are  composed  of  three  or  more  e}q)erienoed 
Regular  or  Reserve  officers,  or  senior  enlisted,  E-7  or  above,  senior  to  the  respondent, 
in  the  naval  service,  at  least  one  of  whom  must  be  a  line  officer  serving  in  the  grade 
of  0-4  or  higher.  An  officer  frocked  to  the  grade  of  0-4  is  not  eligible  to  be  the 
senior  member.  In  the  Navy,  if  an  0-4  line  officer  is  not  available  at  the  command, 
an  0-4  staff  corps  officer  may  be  used.  An  e^lanation  as  to  why  an  0-4  line  officer 
is  not  reasonably  available  should  be  included  in  the  comments  of  the  commanding 
officer  in  the  letter  of  transmittal.  A  migority  of  the  board  shall  be  commissioned  or 
warrant  officers.  Where  the  respondent  is  a  member  of  a  Reserve  component,  at  least 
one  member  of  the  board  shall  be  a  Reserve  commissioned  officer  and  all  members 
must  be  commissioned  officers  if  characterization  of  service  as  other  than  honorable 
is  warranted.  When  the  respondent  is  an  active-duty  member,  the  senior  member 
must  be  on  the  active-duty  list  of  the  service.  The  (Opportunity  to  smrve  on 
administrative  boards  should  be  given  to  women  and  minorities,  llie  nmre 
appoinUnent  or  failure  to  8q>point  a  member  of  such  a  group  to  the  board,  however. 
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does  not  provide  a  basis  for  challenging  the  proceedings.  An  odd  number  of  board 
members  should  be  appointed  to  avoid  evenly  divided  decisions. 

C.  Recorder.  MILPERSMAN,  art.  3640350.1;  MARCORSEPMAN,  para. 
6315.3.  The  convening  authority  details  an  officer  on  active  duty  as  recorder.  The 
recorder's  duties  include  clerical  and  preliminaiy  preparation,  as  well  as  presenting 
to  the  board,  in  an  impartial  manner,  all  available  information  comseming  the 
respondent.  The  recorder  also  prepares  the  report  of  the  board  which,  together  with 
all  allied  p«^rs,  is  forwarded  to  the  separation  authority. 

D.  Reporter.  There  is  no  requirement  that  a  reporter  be  iqppointed.  Where 
witnesses  are  expected  to  testify,  however,  the  presence  of  a  reporter  is  desirable. 

E.  Legal  advisor.  MILPERSMAN,  art.  3640350.1;  MARCORSEPMAN, 
para.  6315.4.  At  the  discretion  of  the  convening  authority,  a  nonvoting  legal  advisor 
who  is  a  judge  advocate  certified  in  accordance  with  Ai^de  27(b),  UCMJ,  may  be 
appointed  to  the  administrative  board.  If  appointed,  the  legal  advisor  shall  rule 
finally  on  all  matters  of  procedure,  evidence,  and  challenges,  except  challenges  to 
himself.  A  legal  advisor  shall  not  be  junior  to,  and  in  the  same  chain  of  command  as, 
any  voting  member  of  the  board.  This  procedure  is  rarely  used. 

F.  Hearing  procedure.  MILPERSMAN,  art.  3640350.2;  MARCORSEPMAN, 
paras.  6316,  6317. 

1.  Rules  of  evidence.  An  administrative  board  functions  as  an 
administrative,  rather  than  a  judicial,  body;  consequently,  the  strict  rules  of  evidence 
applicable  at  courts-martial  do  not  apply.  Other  than  Axtide  31,  UCMJ,  limitations 
and  witness  privileges,  the  board  should  consider  any  competent  evidence  which  is 
relevant  and  material  in  the  case.  The  respondent  must  be  provided  a  Privacy  Act 
statement  whenever  personal  information  is  solidted. 

2.  Preliminaries.  MILPERSMAN,  art.  3640350.3; 
MARCORSEPMAN,  para.  6316.2.  At  the  outset  of  the  hearing,  the  president  of  the 
board  should  inquire  of  the  respondent  concerning  his  knowledge  of  his  ri^ts, 
induding  the  rig^t: 

a.  To  appear  in  person,  with  or  without  counsel,  or,  in  his 
absence,  have  counsel  represent  him  at  all  open  board  proceedings; 
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b.  tochallengeany  voting  member  of  the  board,  for  cause  only 

CThe  member  cannot  render  a  fair  and  impartial  decuion.): 

(1)  In  the  Navy,  if  amember  is  challenged,  the  convening 
authority  or  the  legal  advisor,  if  any,  decides  the  challenge  CNflLPEBSMAN 
3640350.1b.); 


(2)  in  the  Marine  Corps,  the  board,  excluding  the 
challenged  member,  or  the  l^al  advisor,  if  any,  determines  the  propriety  of  a 
diallenge  to  any  member.  (A  tie  vote  or  a  nupority  vote  in  &vor  of  sustaining  the 
challenge  disqualifies  that  member  firom  sitting.  MARCORSEPMAN,  para.  6316.7c.); 

c.  to  request  the  personal  appearance  of  witnesses; 

d.  to  submit  sworn  or  imswom  statements,  depositions, 
affidavits,  certificates  or  stipulations,  including  depositions  of  witnesses  not 
reasonably  available  or  unwilling  to  ^pear  voluntarily; 

e.  to  testify  under  oath  and  submit  to  cross-examination  or, 
in  the  alternative,  to  make  or  submit  an  unsworn  statement  and  not  be  cross- 
examined; 


f.  to  question  any  witness  who  appears  before  the  board; 

g.  to  examine  all  evidence  available  to  the  board; 

h.  to  notice  of,  and  to  interview,  all  witnesses  to  be  called; 

i.  to  have  witnesses  excluded  except  while  testifyin^^,  and 

j.  to  make  argument. 

Note:  A  failure  on  the  part  of  the  respondent  to  exercise  any  of 
these  rights,  after  being  advised  of  them,  will  not  bar  the  board's  proceeding. 

3.  Presentation  of  evideime.  The  recorder  presents  the  case  for  the 
government,  providing  Ae  board  wiUi  complete  and  impartial  information.  Next,  the 
reqxmdent  has  the  (q)pOTtunity  to  present  matters  in  his  behalf.  Following  any 
mattor  presented  by  the  respondent,  the  recorder  may  present  rebuttal  evidence. 
When  the  reoord«r  introduces  rebuttal  evidence,  the  re^ndent  is  entiUed  to  do 
likewise.  Fuudfy,  prior  to  closing  for  deliberation,  the  board  may  call  any  witness  or 
hrar  othor  evidence  it  demns  iq>propriate. 
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4.  Burden  of  proof.  Hie  burden  of  proof  before  administrative  boards 
is  on  the  government  and  the  standard  ofinroof  to  be  employed  is  the  "prqionderanoe 
of  evidence"  test.  MILPERSMAN,  art  3640350.5b;  MARCORSEPMAN,  para. 
6316.10. 


G.  Witness  requests.  MILPERSMAN,  art.  3640350.4c(2); 
MARCORSEPMAN,  para.  6317. 

1.  General.  The  respondent  may  request  the  attendance  of  witnesses 
in  his  behalf  at  the  hearing. 


2.  Respondent's  witness  request  involving  expenditure  of  funds.  If 
production  of  a  witness  will  require  expenditure  of  funds  by  the  convening  autlioriiy, 
the  written  request  for  the  attendance  of  a  witness  shall  also  contain  the  following: 


a.  A  synopsis  of  the  testimony  that  the  witness  is  eiqiected  to 


give; 


b.  an  explanation  of  the  relevance  of  such  testimony  to  the 
issues  of  separation  or  characterization;  and 


c.  an  eiqilanation  as  to  why  written  or  recorded  testimony 
would  not  be  suAident  to  provide  for  a  fair  determination. 

3.  Convening  authority's  action.  The  convening  authority  may 
authorize  eiqienditure  of  funds  for  production  of  witnesses  only  if  the  presiding  officer 
(after  consultation  with  a  judge  advocate,  if  reasonably  available,  or  the  legal  advisor, 
if  sqipointed)  determines  that: 


a.  The  testimony  of  a  witness  is  not  cumulative; 

b.  the  personal  iqipearance  of  the  witness  is  essential  to  a  fair 
determination  on  the  issues  of  separation  or  characterization; 

c.  written  or  reccnrded  testimony  will  not  accomplish 
adequately  the  same  olgective; 

d.  the  need  for  live  testimony  is  substantial,  material,  and 
necessary  f(»r  a  jaraper  diqwsition  of  the  case;  and 


e.  the  significance  oi  the  personal  appearance  of  the  witoess, 
when  balanced  against  the  practical  difficulties  in  producing  the  witness,  fisvms 
production  oi  the  witness.  Guidance  for  funding  the  travel  may  be  found  in  section 
0187oftheJAfi.Maiimi. 


Naval  Justice  Sdiod 
Civil  LawDivinon 


d3>12 


Rev.  1/92 


Administrative  Separation  Procedures 


4.  Postponement  of  the  hAariny  If  the  convening  authority 
determines  that  the  personal  testimony  of  a  witness  is  required,  the  hearing  shall  be 
postponed  or  continued,  if  necessary,  to  permit  the  attendance  of  the  witness. 

5.  Witness  unnvailahle.  The  hearing  shall  be  continued  or  postponed 
to  provide  the  respondent  with  a  reasonable  opportunity  to  obtain  a  written 
statement  firom  the  witness,  if  the  witness  requested  by  the  respondent  is 
unavailable,  when: 

a.  The  presiding  officer  determines  that  the  personal 
testimony  of  the  witness  is  not  required; 

b.  the  commanding  officer  of  a  military  witness  determines 
that  military  necessity  precludes  the  witness's  attendance  at  the  hearing,  or 

c.  a  civilian  witness  declines  to  attend  the  hearing. 

6.  Civilian  government  employee.  Paragraph  G.S.c  above  does  not 
autiiorize  a  Federal  employee  to  decline  to  appear  as  a  witness  if  directed  to  do  so  in 
accordance  with  applicable  procedures  of  the  employing  agenqy. 

H.  Board  decisions.  MDLPERSMAN,  art.  3640350.5;  MARCOHSEPMAN, 
para.  6319.  The  board  shall  determine  its  finings  and  recommendations  in  closed 
session.  The  board  must  make; 

1.  Findings  of  fact  related  to  each  basis  for  processing, 

2.  recommendations  as  to  retention  or  separation; 

3.  if  the  board  recommends  separation,  it  may  recommend  that  the 
separation  be  suspended; 

4.  if  separation  is  recommended,  the  basis  therefor,  as  well  as  the 
character  of  the  separation  must  be  stated  (In  determining  the  character  of  the 
discharge  to  be  recommended,  the  board  may  consider  only  those  matters  that 
occurred  during  (he  current  enlistment  or  period  of  service.); 

5.  recommendations  as  to  whether  the  respondent  should  be  retained 
in  the  Ready  Reserve; 
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6.  in  homosexual  cases: 

a.  If  the  board  finds  that  one  or  more  of  the  drcumstanoes 
authorizing  separation  is  supported  by  the  evidence,  the  board  shall  recommend 
sq[>aration  —  unless  the  board  finds  that  retention  is  warranted  under  the  limited 
circumstances  described; 


b.  if  the  board  does  not  find  tiiat  there  is  sufficient  evidence 
that  one  or  more  of  the  drcumstanoes  authorizing  separation  has  occurred,  the  board 
shall  recommend  retention  —  unless  the  case  involves  another  basis  for  separation 
of  which  the  member  has  been  duly  notified;  and 

7.  a  recommendation  as  to  whether  the  member  should  be 
transferred  in  the  paygrade  held  or  the  nmct  inferior  paygrade  (when  the  respondent 
is  eligible  for  transfer  to  the  Fleet  ReserveAetired  list)  and  the  board  recommends 
separation. 

I.  Record  of  proceedings 

1.  General.  The  record  of  proceedings  shall  be  kept  in  summarized 
form,  unless  the  convening  authority  or  separation  authority  directs  that  a  verbatim 
transcript  be  kept.  The  record  of  proceedings  is  authenticated  in  the  Navy  1^  the 
president  and  in  the  Marine  Corps  the  president  and  the  recorder.  The  record  is 
then  forwarded,  together  with  all  exhibits  and  the  board's  report,  to  the  convening 
authority  who  will  concur  or  nonconcur  in  a  letter  of  transmittal. 

2.  Contents  of  the  record  of  proceedings 

a.  Navy.  In  the  Navy,  the  record  of  proceedings  shall,  as  a 
minimum,  contain  (MHPERSMAN,  art.  3640350.6-7): 

(1)  A  summaiy  of  the  facts  and  drcumstanoes; 

(2)  supporting  documents  on  which  the  board's 
recommendation  is  based,  induding  (at  least)  a  summaiy  of  all  testimony; 

(3)  the  identity  of  the  respondent's  counsel  and  the  legal 
advisor,  if  any,  induding  their  legal  qualifications; 

(4)  the  identity  of  the  recorder  and  membmrs; 

(5)  a  verbatim  copy  of  the  board's  majority  findinga  and 
reomimendatkms  sifaiedbvafi  members  making  the  findings  and  reoommendatkma; 
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(6)  the  authenticatiiifr  mgnature  of  the  president  on  the 
entire  record  of  proceedings  or,  in  his  absence,  any  member  of  the  board; 

(7)  signed,  dissenting  opinions  of  any  member,  if 
applicable,  regarding  findings  and  recommendations;  and 


findings- 


(8)  counsel  for  the  respondent's  authentication  of 


NOTE:  It  is  no  longer  necessary  for  counsel  for  respondent  (or 
respondent,  if  not  represented  by  counsel)  to  review  the  record  of  proceedings  and  all 
supporting  documentation  before  forwarding  to  CNMPC.  A  statement  of  deficiencies 
can  be  submitted  separately  via  the  convening  authority  to  CNMPC. 


b.  Marine  Corps.  In  the  Marine  Corps,  the  record  of 
proceedings  shall  contain  as  a  minimum  (MARCORSEPMAN,  para.  6320): 


(1)  An  authenticated  copy  of  the  appointing  order; 

(2)  any  other  communication  firom  the  convening 

authority; 


(3)  a  summary  of  the  testimony  of  all  witnesses, 
including  the  respondent  when  the  respondent  testifies  imder  oath  or  otherwise; 


(4)  a  summary  of  any  sworn  or  rmswom  statements 
made  by  absent  witnesses,  if  considered  by  the  board; 

(5)  the  identity  of  the  counsel  for  the  respondent  and  the 
recorder  with  their  legal  qualifications,  if  any, 

(6)  copies  of  the  letter  of  notification  to  the  respondent, 
advisement  of  rights  and  acknowledgement  of  ri^ts; 


(7)  a  complete  statement  of  facts  upon  which  the  board's 
recommendation  for  discharge  is  based,  accompanied  by  appropriate  supporting 
documents; 


(8)  a  summary  of  any  unsworn  statement  submitted  by 
the  respoiulent  or  his  counsel;  and 

(9)  the  reqxHident's  signed  acknowledgement  that  he  was 

advised  oS,  and  ftiUy  understood,  all  of  his  rif^ts  before  the  board. 
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J.  Adjons  bv  the  convening  authority 

1.  Tn  the  Naw.  MILPERSMAN,  art.  3640360.1. 

a.  K  the  commanding  officer  determines  that  the  respondent 
should  be  retained,  the  case  may  be  closed,  except  for  any  case  in  which  processing 
is  mandatory  in  accord?Jtice  with  MILPERSMAN,  in  which  case  the  matter  must  be 
referred  to  NMPC  for  disposition. 

b.  If  the  commanding  officer  decides  that  separation  is 
warranted  or  separation  processing  is  mandatory,  it  is  sent  directly  to  NMPC  for 
action.  In  the  Navy,  any  discharge  recommendation  must  be  signed  the 
commanding  officer. 


c.  For  Navy  members,  NAVOP  013/87  authorizes  the  special 
court-martial  convening  authority  to  be  the  separation  authority  in  certain  cases 
where  the  authorized  discharge  is  honorable,  general,  or  ELS  and  the  member  does 
not  object  to  separation.  In  those  cs^s  where  an  administrative  board  is  held  and 
an  honorable  or  general  discharge  is  recommended,  the  special  court-martial 
convening  authority  may  act  as  the  separation  authority.  In  all  cases,  refer  to 
NAVOP  013/87  for  additional  guidance,  a  copy  of  which  appears  at  the  end  of  this 
chapter. 


2.  In  the  Marine  Corps.  MARCORSEPMAN,  para.  6305. 

a.  If  the  convening  authority  is  not  the  appropriate  separation 
authority,  the  convening  authority  will  forward  the  case  with  a  recommendation  in 
a  letter  of  transmittal  to  the  appropriate  separation  authority. 

b.  If  the  convening  authority  is  the  appropriate  separation 
authority,  before  taking  final  action,  he  will  refer  the  case  to  his  staff  judge  advocate 
for  a  written  review  to  determine  the  sufficiency  in  fact  and  law  of  the  processing, 
including  the  board's  proceedings,  record,  and  report.  MARCORSEPMAN,  para. 
6308.1c. 

K.  Action  bv  the  separation  authority 

1.  General  rules  (other  than  homosexuality  cases).  When  the 
Bq;>aration  authority  receives  the  record  of  the  board's  proceedings  and  report  in  an 
administrative  s^aration  case,  he  may  specifically  take  one  of  the  following  actions 
(MILPERSMAN,  art.  3640370;  MARCORSEPMAN,  para.  6309.2): 

a.  Apipfroye  the  board's  recommendation  for  retention; 
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b.  disagree  with  the  administrative  board's  recommendation 
for  retention  and  refer  the  entire  case  to  the  Secretary  of  the  Navy  for  authority  to 
direct  a  separation  under  honorable  conditions  with  an  honorable  or  general 
discharge  or,  if  appropriate,  ELS  or,  if  eligible,  transfer  to  the  Fleet  Reserve/retired 
list  in  the  current  or  next  inferior  paygrade; 

c.  approve  the  board's  recommendation  for  separation  and 
direct  execution  of  the  recommended  type/description  of  separation  (including,  if 
i^plicable,  transfer  to  the  Fleet  Reserve/retired  list  in  the  current  or  next  inferior 
paygrade); 


d.  approve  the  board’s  recommendation  for  separation,  but 
upgrade  the  type  of  characterization  of  service  or  description  of  service  to  a  more 
creditable  one; 


e.  approve  the  board's  recommendation  for  separation,  but 
change  the  basis  therefore,  when  the  record  indicates  that  such  action  would  be 
appropriate; 

f  disapprove  the  recommendation  for  separation  and  retain 

the  member; 

g.  disapprove  the  board's  recommendation  concerning  transfer 

to  the  IRR; 

h.  approve  the  recommendation  for  separation,  but  suspend 
its  execution  for  a  specilic  period  of  time; 

i.  approve  the  separation,  but  disapprove  the  board's 
recommendation  as  to  suspension  of  the  separation;  or 

j.  set  aside  the  findings  and  recommendations  of  the  board 
and  send  the  case  to  another  board  hearing  if  the  separation  authority  finds  legal 
prejudice  to  the  substantial  rights  of  the  respondent,  or  that  findings  favorable  to  the 
respondent  were  obtained  by  firaud  or  collusion. 

2.  Suspension  of  separation.  MILPERSMAN,  art.  3610200.14; 
MARCORSEPMAN,  para.  6310. 

a.  Except  when  the  bases  for  separation  is  fraudulent 
enlistment  or  homosexuality  and,  in  the  Marine  Corps,  when  the  approved  separation 
is  an  OTH,  a  separation  may  be  suspended  hy  the  separation  authority  or  higher 
authority  for  a  specified  perM  of  not  more  than  12  months,  if  the  circumstances  of 
the  case  indicate  a  reasonable  likelihood  of  rehabilitation. 
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b.  Unless  sooner  vacated,  execution  ofthe  Improved  separation 
shall  be  remitted  (rescinded)  upon  completion  of  the  probationary  period,  upon 
termination  of  the  member's  enlistment  or  period  of  obligated  service,  or  iq)on 
decision  of  the  separation  authority  that  the  goal  of  rehabilitation  has  been  achieved. 

c.  During  the  period  of  suspension,  if  further  grounds  for 
separation  arise,  or  if  the  member  fails  to  meet  impropriate  standards  of  conduct  and 
performance,  one  or  more  of  the  following  actions  may  be  taken: 


(1)  Disdplinaiy  action; 

(2)  new  administrative  action;  or 

(3)  vacation  of  the  suspension  and  execution  of  the 

separation. 


d.  Prior  to  vacation  of  a  suspension,  the  member  shall  be 
notified  in  writing  of  the  basis  for  the  action  and  shall  be  afforded  the  opportunity  to 
consult  with  counsel  and  to  submit  a  statement  in  writing  to  the  separation 
authority.  The  respondent  must  be  afforded  at  least  two  days  to  act  on  the  notice. 

3.  HomoRgxualitv 


will: 


a.  If  the  board  recommends  retention,  the  separation  authority 


(1)  Approve  the  finding  and  direct  retention;  or 

(2)  forward  the  case  to  the  Secretary  of  the  Navy  with 
a  recommendation  that  the  Secretary  separate  the  member  in  the  best  interest  of  the 
service. 


authority  will: 


finding;  or 


b.  If  the  board  recommends  separation,  the  separation 

(1)  finding  and  direct  separation;  or 

(2)  disapprove  the  finding  on  the  basis  that: 

(a)  Hiere  is  insufficient  evidence  to  support  the 


(b)  there  is  sufEkaentevktenoe  to  warrant  a  finding 
that  supports  retention  un^  the  limited  circumstances  described. 
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c.  If  there  has  been  a  waiver  of  board  proceedings,  the 
separation  authority  may  diiq>ose  of  the  case  as  follows: 

(1)  If  the  separation  authorily  determines  that  there  is 
insufficient  evidence  to  support  separation,  the  separation  authority  should  direct 
retention,  unless  there  is  another  basis  for  separation  of  which  the  member  has  been 
duly  notified. 


(2)  If  the  separation  authority  determines  that  one  or 
more  of  the  drcumstanoes  authorizing  separation  has  occurred,  the  member  wUl  be 
separated,  unless  retention  is  warranted  under  the  limited  circumstances  described. 

d.  Presuming  evidence  supporting  the  finding  of 
homosmmality,  the  burden  of  proving  that  retention  is  warranted  rests  with  the 
member,  except  in  cases  where  the  member's  conduct  was  solely  the  result  of  a  desire 
to  avoid  or  terminate  military  service. 

e.  Findings  regarding  the  existence  of  the  limited 
drcumstanoes  warranting  a  member's  retention  are  required  only  if: 

(1)  The  member,  either  personally  or  through  counsel, 
asserts  to  the  board  or,  when  there  has  been  a  waiver  of  board  proceedings,  to  the 
separation  authority,  that  one  or  more  such  limited  circumstances  exists;  or 

(2)  the  board  or  separation  authority  relies  upon  such 
drcumstanoes  to  justify  the  member's  retention. 

f.  Suspension  of  a  separation  by  reason  of  homosexuality  or 
fraudulent  enlistment  is  not  authorized.  Retention  of  a  member  for  a  limited  period 
of  time  in  the  interests  of  national  security  may  be  authorized  by  the  Secretaiy  of  the 
Navy. 


ADMINISTRATIVE  SEPARA'nON  OF  OFFICERS.  Reference:  SECNAVINST 
1920.6A  of  21  Nov  1983,  with  Change  1  of  Apr  1984. 

RELATED  REFERENCES 

A.  Punitive  separations:  Manual  for  Courts-Martial.  1984 
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B.  Detachment  for  cause 

1.  MILPERSMAN,  art.  3420200.5 

2.  MCO  P1000.6  (ACTSMAN),  para.  2209 

3.  NAVMILPERSCOMINST  1611 A  CH-2 

4.  CG  PERSJdAN,  CH-12 

C.  Resignation 

1.  MILPERSMAN,  art.  3830340 

2.  MARCORSEPMAN,  ch.  5 

3.  CG  PERSMAN,  CH-12 

D.  Disability  retirement 

1.  SECNAVINST  1850.4A 

2.  MILPERSMAN,  arts.  3860340-3860400 

3.  MARCORSEPMAN,  ch.  8 

4.  COMDTINST  M1850.2A;  CG  PERSMAN,  CH- 17 

E.  Retirement/separation 

1.  SECNAVINST  1811.3  series,  Subj:  Voluntaiy  retirement  of 
members  of  the  Navy  and  Marine  Corps  Serving  on  Active  dul^^ 
policy  governing 

2.  SECNAVINST  1420.1  series,  Subj:  Selection  boards  for  the 
promotion,  continuation  and  selective  early  retirement  of 
commissioned  oflicers  on  the  active-duty  list 

3.  SECNAVINST  1821.1  series,  Subj:  Regulations  to  govern  the 
computation  of  total  commissioned  service  for  purposes  of 
involuntaiy  retirement  or  discharge  of  certain  Staff  Corps  officers 

4.  SECNAVINST  1900.7  series,  Subj:  Eligibility  for  separation  pay 
upon  discharge  or  involuntaiy  release  from  active  duty 

5.  MILPERSMAN,  arts.  3860100-3860600 

6.  MARCORSEPMAN,  dis.  2-5 
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OFFICER  gEPARATION  FLOW  CHART 


I.  PROBATIONAKlf  OFHCER 

Stibstandard  Performance -  Notification 

Parenthood 


Misconduct - 

National  Security 


CNP/CMC _  Rec -  Notification 

Hon/Gen  (SECNAV 

approval) 

Board  Procedures 
(3-tier) 


n.  NONPROBATIONARY  OFFICER 


Any  Basis - B/0 - Show - B/I - Sq) - B/R - Sep - SECNAV - Sep 

For  Sep  Cause 

(Record)  (Hearing)  (Review) 

Close  Case  Close  Case  Close  Case  Close  Case 


m.  RESERVE  OFFICER 

RA.D. - No  Board - No  Notification 

Less  Than - Substandard - No  Board - Notification 

3  years  Perfonnance^arenthood 

Otherwise - B/I - CNP/CMC - Sep/Retain 


IV.  PERMANENT  REGULAR  WARRANT  OFFICER 

Less  Than - Substandard  Performance - Notification 

3  years  Parenthood 

Other  Basis - B/I - CNP/C3i«C - Sep/Retain 


V.  TEMPORARY  LIMITED  DUTY  OFnCER  /  WARRANT  OPHCER 

Any  Basis - 

For  Termination  of  Temporaiy  Appointment 


Notification 
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TAKKN  raniff  NAVOP  OlltM?  —  g01614Z  FEB  87  MSG 


Sulg:  DELEGATION  OF  ADMINISTRATIVE  SEPARATION  AUTHORITY  FORENLISTED 
PERSONNEL 

A.  MILPERSMAN 

B.  Nlfi>CINST  1910.1C 

C.  CNO  WASHINGTON  DC  0S1927Z  JUN  86  NAVOP  058/86 

D.  SECNAVINST  1910.4A  NOTAl 

E.  OPNAVINST  6360.4 

F.  NMPCINST  1900.1B 

G.  ASN  (M&RA)  MEMO  OF  27  OCT  86  NOTAL 

1,  SUMMARY.  THIS  NAVOP  DELEGATES  AUTHORITY  TO  SPECIAL  COURT- 
MARTIAL  CONVENING  AUTHORITIES  (SPCMCA'S)  TO  ADMINISTRATIVELY 
SEPARATE  ENLISTED  MEMBERS  IN  CERTAIN  CIRCUMSTANCES.  COPIES  ARE  TO 
BE  FILED  IN  FRONT  OF  CHAP  36  OF  REF  A  AND  WITH  REF  B.  ALSO,  THIS  MSG 
PROVIDES  ADDITIONAL  INFORMATION  AMPLIFYING  REF  C,  AND  PROVIDES  NEW 
GUIDANCE  ON  ISSUANCE  OF  DISCHARGE  CERTIFICATES. 

2.  EFFECTIVE  IMMEDIATELY,  OFFICERS  EXERCISING  SPCMCA  ARE 
DELEGATED  AUTHORITY  UNDER  PARA  6  OF  REF  D  TO  SEPARATE  ENLISTED 
MEMBERS  WITH  HONORABLE,  GENERAL,  OR  ENTRY  LEVEL  DISCHARGES  FOR 
FOLLOWING  REASONS  WHERE  MEMBER  DOES  NOT  OBJECT  TO  SEPARATION.  (SEE 
REF  A  ARTICLES) 

A.  PARENTHOOD  (3620200.10 

B.  CERTAIN  DESIGNATED  PHYSICAL  OR  MENTAL  CONDITIONS 
(3620200.1P(1),  (2),  (3),  (6),  (7)) 

C.  DEPENDENCY  OR  HARDSHIP  (3620210) 

D.  PREGNANCY/CHILDBIRTH  (3620220) 

E.  SURVIVING  FAMILY  MEMBER  (3620240,  3620246) 

F.  OBESITY  (3620260) 

G.  ERRONEOUS  ENLISTMENT  (3620280).  IF  DISCHARGE  INVOLVES  AN 
IMMEDIATE  REENUSTMENT  OR  A  REENUSTMENT-BONUS-ELIGIBLE  INACTIVE- 
DUTY  NAVAL  RESERVIST,  THEN  NMPC-913  IS  SEPARATION  AUTHORITY. 

H.  FRAUDULENT  ENLISTMENT  (3630100).  RETENTION  OR  WAIVER  FROM 
PROCESSING  FOR  FRAUDULENT  ENUSTMENT  MUST  BE  AUTHORIZED  BY  CNMPC. 
IN  GASES  WHERE  OTHER  THAN  HONORABLE  IS  APPROPRIATE,  CNMPC  IS 
SEPARATION  AUTHORITY. 

I.  ENTRY  LEVEL  PERFORMANCE  AND  CONDUCT  (3630200) 

J.  UNSAHSFACTORY  performance  (3630300) 

K  HOMOSEXUALITY  (3630400)  BUT  ONLY  IN  (3RCUMSTANCES  NOTED  IN 

PARA  3  BELOW 

L.  DRUG  ABUSE  REHABILITATION  FAILURE  (3630600) 

M.  ALCXIHOL  ABUSE  REHABIUTATION  FAILURE  (3630560) 

N.  MISCONDUCT  (3630600)  BUT  ONLY  AS  NOTED  IN  PARA  3  BELOW. 

O.  MISCONDUCTr  DRUG  ABUSE  (3630620)  BUT  ONLY  IN  GASES  WHERE 
NONE  OF  THE  EVIDENCE  OF  DRUG  ABUSE  MAY  BE  USED  TO  CHARACTTERIZE 
SERVICE.  SEE  REF  E. 
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3.  m  ANY  CASE  WHICH  MUST  BE  INITIATBD  UNDER  ADMINISTRATIVE  BOABD 
PROCEDURES  VICE  THOSE  INITIATED  UNDER  THE  NOTIFICATION  PROCEDURES. 
A  SPCMCA  IS  DELEGATED  AUTHORITY  TO  SEPARATE  THE  MEMBER  ONLY  IF  AN 
ADMIN  DISCHARGE  BOARD  (ADB)  RECOMMENDS  SEPARATION  WITH  A  GENERAL 
OR  HONORABLE  DISCHARGE.  MEMBER  DOES  NOT  OBJECT  TO  THE  DISCHARGE. 
AND  THAT  CHARACTERIZATION  IS  CONSISTENT  WITH  GUIDANCE  INMILPERSMAN 
3610300.  THIS  GENERAL  LIMITATION  DOES  NOT  LnOT  SPCMCAB  FROM 
EXERaSING  SEPARATION  AUTHORITY  IN  MISCONDUCT  CASES  USING 
NOTIFICATION  PROCEDURES  WHERE  APPROPRIATE  PER  ARTICLE  3630600.4A  OF 
REF  A  FOR  REASONS  SUCH  AS  MISCONDUCT  PATTERN  OF  MISCONDUCT  OR 
MISCONDUCT  MINOR  DISCIPLINARY  INFRACTIONS  WHERE  AN  OTH  IS 
UNWARRANTED.  WHEN  SOLE  REASON  FOR  PROCESSING  IS  MISCONDUCT  DRUG 
ABUSE.  CNMPC  IS  SEPARATION  AUTHORITY.  EVEN  THOUGH  AN  ADB 
RECOMMENDS  SEPARATION  UNDER  GENERAL  OR  HONORABLE  CONDITIONS. 

4.  SEPARATION  AUTHORITY  REMAINS  AS  PROVIDED  BY  REF  A  FOR 
FOLLOWING  LISTED  SEPARATIONS  (SEE  REF  A  ARTICLES): 

A.  CONSCIENTIOUS  OBJECTORS  (3860120) 

B.  SELECTED  CHANGES  IN  SERVICE  OBUGATION  (3620100) 

C.  EXPIRATION  OF  ENLISTMENT.  SERVICE  OBLIGATION.  OR  ACTIVE 
SERVICE  TOUR  (3620150) 

D.  MOnON/AIR  SICKNESS  (3620200.1F(4)) 

E.  ALLERGIES  (3620200.1F(5)) 

F.  ALIENS  (3620260) 

G.  DISABILITY  (3620270.  3620275) 

H.  DEFECTIVE  ENLISTMENT  (3620283) 

I.  MINORITY  (3420285) 

J.  MISCONDUCT  DRUG  ABUSE  (3630620)  EXCEPT  IN  CASES  WHERE 
UNDER  REF  E  THE  EVIDENCE  OF  DRUG  ABUSE  CANNOT  BE  USED  TO 
CHARACTERIZE  SERVICE  THEN  SPCMCA  MAY  SEPARATE.  (USE  NOTIFICATION 

ppnr'imT 

K.  IN  LIEU  OF  COURT-MARTIAL  (3630650) 

L.  SECmiTY  (3630700) 

M.  UNSATISFACrrORY  PARTiaPATION  IN  READY  RESERVE  (3630800) 

N.  BEST  INTEREST  OF  SERVICE  (3630900) 

5.  THE  FOLLOWING  FURTHER  CLARIFIES  THIS  DELEGATION  OF  AUTHORITY: 

A.  SPCMCA'S  AND  SUPERIORS  IN  CHAIN  OF  COMMAND  MUST  ENSURE 
VALUE  OF  AN  HONORABLE  DISCHARGE  IS  MAINTAINED  AND  REQUIREMENTS  OF 
REFS  A  AND  B  ARE  MET.  COMMANDERS  WITH  QUESTIONS  ARE  ENCOURAGED  TO 
OBTAIN  ADVICE  OR  REVIEW  FROM  CNMPC  BEFORE  APPROVING  DISCHARGE. 

B.  AUTHORITY  TO  SEPARATE  A  MEMBER  WITH  AN  OTH  DISCHARGE 
RESTS  IN  CNMPC  AlW  IS  NOT  FURTHER  DELEGATED. 

C.  IN  CASES  WHERE  SPCMCA  IS  NOT  SEPARATION  AUTHORITY.  E.G..  AN 
OTH  IS  RECOMMENDED.  ADB  RECOMMENDS  RETENTION.  MEMBER  OBJECTS  TO 
THE  DISCHARGE  OR  CHARACTERIZATION.  ETC..  PROCEDURES  FOR  PROCESSING 
AND  FORWARDING  CASES  ARE  UNCHANGED. 

D.  IN  GASES  WHERE  SPCMCA'S  ARE  DESIGNATED  SEPARATION 
AUTHORITIES,  THEY  SHALL  FOLLOW  ARTICLES  3640200.7  AND  3640370  OF  REF  A 
ASAPPUCABLE. 
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E.  ALL  RELEVANT  REASONS  FOR  SEPARATION  SHALL  BE  USED  WHEN 
PROCESSING  A  MEMBER  FOR  SEPARATION. 

F.  SPCMGA'S  MAY  EXERCISE  THIS  SEPARATION  AUTHORITY  ONLY  OVER 
RESPONDENTS  WHO  ARE  UNDER  THEIR  CHAIN  OF  COMMAND  IN  A  PERMANENT 
OR  TEMPORARY  DUTY  STATUS  (NOT  TAD).  REP  C  IS  STILL  IN  EFFECT. 

G.  IF  A  MEMBER  BECOMES  UA  BEFORE  APPROVAL  OF  SEPARATION. 
SPCMGA'S  MAY  NOT  SEPARATE  THE  MEMBER  SINGLE  IN-ABSENTIA  I^ARATIONS 
MUST  BE  AUTHORIZED  BY  CNMPC. 

H.  SPCMGA'S  MUST  PROTECT  AGAINST  WASTE  OF  FUNDS  PAID  FOR 
SUB'S,  MIUTARY  EDUCATION  PROGRAMS.  ETC.  SEPARATION  AUTHORITIES  MUST 
ENSURE  MAXIMUM  COLLECTnON  OF  INDEBTEDNESS  USING  DODPM  TABLE  7-7-6 
AND  NAVCOMPTMAN. 

I.  BEFORE  APPROVING  A  SEPARATION  UNDER  THIS  AUTHORITY, 
COMMANDERS  MUST  ENSURE  THAT  RESPONDENT  HAS  STATED  IN  WRITING  THAT 
RESPONDENT  DOES  NOT  OBJECT  TO  SEPARATION  AND  CHARACiTERIZATTON  OF 
SERVICE. 

J.  ALL  ADSEP  DOCUMENTATION  MUST  BE  FORWARDED  TO  NMPC-832. 
NMPC-913  OR  NMPC-24,  AS  APPROPRIATE,  IMMEDIATELY  AFTER  SEPARATION. 
DOCUMENTATION  MUST  INCLUDE  A  REPRODUCED  COPY  OF  DD-214.  REF  F 
APPLIES  WHEN  ASSIGNING  SEPARATTON  PROGRAM  DESIGNATOR  (SPD)  AND 
REENUSTMENT  (RE)  CODES. 

K.  WHEN  A  MEMBER  HAS  18  OR  MORE  YEARS  OF  TOTAL  SERVICE. 
CHNAVPERS  IS  SEPARATION  AUTHORITY,  REGARDLESS. 

L.  PREVIOUS  DELEGATION  OP  SEPARATTON  AUTHORITY  REMAINS 
UNCHANGED. 

6.  TO  FURTHER  ASSIST  SEPARATION  AUTHORITIES  IN  PROCESSING  ALCOHOL 
ABUSE  CASES,  FOLLOWING  IS  PROVIDED.  ALCOHOL  ABUSE  REHABIUTATTON 
FAILURE  IS  DEFINED  AS: 

A.  REFUSAL  TO  PARTTaPATE  IN  LEVEL  H  OR  m  TREATMENT  WHEN 
DIAGNOSED  AS  ABUSER  OR  DEPENDENT. 

B.  FAILURE  TO  COMPLETE  LEVEL  H  OR  HI  TREATMENT  WHEN 
DIAGNOSED  AS  ABUSER  OR  DEPENDENT. 

C.  RETURN  TO  ABUSE  OF  ALCOHOL  WITHIN  180  DAYS  OF  (X)MPLETTNG 
LEVEL  n  OR  m  TREATMENT  (AFTERCARE  PERIOD)  AND  EVALUATED  BY  CO  AS 
HAVING  NO  POTENTIAL  FOR  FURTHER  SERVIG®.  A  FORTHCOMING  REVISION  TO 
REF  E  WILL  PROVIDE  ADDITIONAL  INFORMA'HON  AND  CLARIFY  REHAB  FAILURE 
WITH  REGARD  TO  LENGTH  OF  LIABILITY  PERIOD. 

7.  IF  DRUG  OR  ALCOHOL  INVOLVEMENT  IS  INDICATED,  REGARDLESS  OF 
BASIS/REASON  FOR  PROCESSING.  ALG!OHOL  AND/OR  DRUG  DEPENDENCY  EVAL 
MUST  BE  (X)NDUCTED  BY  (XIUNSELING  AND  ASSISTANCE  CENTER  (CAAC)  OR 
MEDICAL  OFFICER  TO  SAHSFY  STATUTORY  REQUIREMENTS.  IF  THE  MEMBER  IS 
DEPENDENT,  VETERANS'  AIRtfINISTRA'nON  IN-SERVICE  TREATMENT  MUST  BE 
OFFERED  THE  IdEMBER.  REFER  TO  TRANSMAN  ART  A1.032S  FOR  PROCEDURAL 
GUIDANCE.  A  (X)PY  OF  THE  DEPENDENCY  EVAL  MUST  BE  FORWARDED  WITH 
SUPPORTING  DOGRJMENTATION. 

8.  IN  AMPLIFICATION  OF  REF  C.  WHEN  PROCESSING  REQUIRES  ACTION  BY 
Alffi,  THE  CONVENING  AUTHORITY  SHALL  FORWARD  RECORD  OF  PROCEEDINGS 
WITH  THE  SENIOR  MEMBER'S  AUTHENnCAHNG  SIGNATURE  AND  RKORT  OF 
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ADMINISTRATIVE  BOARD  (REPORT)  PREPARED  IN  lAW  APPEN.  B,  ENGL  12.  REF  A. 
REPORT  SHALL  BE  COMPLETED  INCLUDING  OBTAINING  ALL  NECESSARY 
SIGNATURES  IMMEDIATELY  AFTER  ADB  ADJOURNS.  RESPONDENTS  COUNSEL 
SHOULD  INDICATE  ON  REPORT  AT  THE  TIME  HE  SIGNS  IT  WHETHER  HE/SHE 
INTENDS  TO  SUBMIT  A  LETTER  OF  DEnCIENCIES. 

9.  REF  G  PROVIDES  NEW  DIRECTION  FOR  THE  ISSUANCE  OF  DISCHARGE 
CERnnCATES.  EFFECTIVE  UPON  RECEIPT  OF  THIS  NAVOP.  ALL  COMMANDS 
EFFECTING  SEPARATIONS  WILL  NO  LONGER  ISSUE  DISCTIARGE  CERTIFICATES 
FOR  ADVERSE  DISCHARGES  (OTH.  BC!D.  AND  DD).  THE  DD-214  SATISFIES 
NECESSARY  LEGAL  AND  ADMINISTRATIVE  REQUIREMENTS  FOR  ADVERSE 
DISCHARGES.  AC(X)RDINGLY.  CERTinCATES  SHOULD  ONLY  BE  ISSUED  FOR 
HONORABLE  OR  GENERAL  DISCHARGES. 

10.  FURTHER  ADSEP  PROCESSING  CHANGES  ARE  CURRENTLY  UNDER 
CONSIDERATION.  ASSISTANCE  MAYBE  OBTAINED  FROM  NMPC^SS,  NMPC-24.  AND 
NMPC>913.  ADDITIONALLY.  SEPARATION  ACTIVITIES  AND  TRANSIENT 
PERSONNEL  UNITS  CAN  PROVIDE  GUIDANCE  IN  THIS  AREA 
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CHAPTER  XXUV 

STANDARDS  OF  CONDUCT  AND  GOVERNMENT  ETHICS 


The  purpose  of  the  standards  of  conduct  rules  is  to  provide  ethical  standards 
for  all  DON  personnel.  The  primaiy  refereiM»  for  these  rules  is  SECNAVINST 
6370.2  (sories),  which  applies  to  the  military  (R^pilar  and  reservist,  active  or 
ACDUTRA)  as  well  as  to  civilians  (induding  nonippnpriated  fund  activities 
personnel  and  qpedal  government  employees). 

The  standards  of  conduct  rules  in  this  diapter  that  are  shown  in  bold  type  are 
punitive  and,  therefore,  military  violators  of  those  rules  are  subject  to  the  UCMJ, 
whOe  dvilian  violators  are  subject  to  disctylinary  action. 


ETHICS  COUNSELORS 

A.  Are  responsible  for  giving  commanders  advice  and  assistance  on 

(  standards  of  conduct,  ethics,  conflicts  of  interest,  and  poet-govemmmit  service 

orqiloyment  restriction  issues.  An  appendix  to  SECNAVINST  5370.2  hsts  the  ethics 
counselor  billets  in  the  naval  service. 

B.  Are  designated  as  the  delegated  authority  for  initially  reviewing 
Financial  Disdosure  Statements  (SF-278)  and  for  finally  reviewing  Confidential 
Statements  of  AfEUiatkms  and  Financial  Interests  (DD  Form  1555)  submitted  DON 
personnel  within  their  organization,  activity,  or  geographic  area. 


GENERAL  POUCIES  FOR  ALL  DON  PERSONNEL 

A.  Know  their  scqpe  of  authority  and  do  not  exceed  it. 

B.  Are  familiar  with  statutmy  prdhibitions  on  conduct 

C.  Consult  designated  ethics  counselors  as  needed. 

D.  Avoid  any  actkm  that  results  in  or  reastmably  can  be  expected  to  create 
the  appearance  of: 

1.  Using  public  office  fisr  private  gun; 
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2.  giving  preferential  treatment  to  any  person  or  enti^ 

3.  impeding  government  efficiency  or  eoonony; 

4.  losing  independeiK»  or  impartiality; 

5.  making  a  government  decision  outside  official  channels;  or 

6.  adversely  affecting  the  confidence  of  the  public  in  the  integrity  of 
the  government. 


AFFILIATIONS  AND  FINANCIAL  INTEBESTS 

DON  penonnd  shall  not  engage  in  powmah  hnaineas,  w  i^rofeaaional 
activity  nor  hcrida  direct  or  indirect  financial  interest  that  conflicts  with  the 
duties  and  responsihilities  of  the  DON  positicnis.  Unless  eoqnresdy 
anthorlsed  hdow»  all  DON  perscninel  who  have  or  acquire  an  affiliation  or 
allnancial  interest  that  conflicts  car  creates  the  appearance  of  a  conflict  with 
tfieir  official  duties  diall  nqKart  the  matter  to  their  apprcqiriate  siqierior  in 
the  dudn  of  command. 

A.  For  puipoees  of  this  rule,  the  private  financial  interests  of  an 
individual's  qxNise,  minor  cdiild,  imn^diate  hcmsehold  member,  or  partner  are 
considered  the  private  financial  interests  of  the  individual. 

B.  Situations  where  conflicts  of  interest  are  likely  to  arise  include  those  in 
which  DON  personnel  have  government  duties  or  responsibilities  related  to  persons 
or  business  entities  with  which  they,  their  qxHises,  minor  children,  or  immediate 
household  mmnbers: 

1.  Are  associated  as  employees,  officers,  owners,  directors,  members, 
trustees,  partners,  advisers,  or  consultants; 

2.  have  established  contact,  are  negotiating,  or  have  arrangements 
far  ftiture  eiqployment;  or 

3.  have  interests  such  as  ownership  of  stock,  stock  optums,  bmids, 
real  estate,  or  other  securities  or  finandal  arranganmts,  such  as  trusts,  or  throu(^ 
partktyalMm  in  certain  types  of  pmision  or  retirement  fdans. 
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C.  Examples  of  conflict  situations  include: 

1.  A  commanding  officm*  who  holds  a  position  in  an  insurance 
conqiaiqr,  or  an  mnployee  welfare  mr  benefit  organization,  that  sells  insurance  to  its 
members  violates  the  rule  because  the  ofiSdal  duties  a  commanding  officer  require 
tiie  ezmrdse  of  control  over  the  solicitation  of  insurance  within  the  command. 

2.  A  contracting  offioor  violates  the  rule  fay  holding  shares  of  stock 
in  one  of  the  companies  submitting  an  official  bid  on  a  government  contract  and,  at 
the  same  time,  serving  in  an  evaluative  capacity  of  the  procurement. 

D.  The  commander  of  the  activity  concerned  must  resolve  a  conflict,  and  the 
action  taken  may  invdve  the  individual's  disqualificatiwi  from  duties  relat^  to  flie 
conflid,  his  or  her  transfer,  the  removal  of  the  individual  from  the  position,  or  a 
change  in  duties. 

E.  However,  disqualification  is  not  required  for  these  finandal  interests: 

1.  I%ares  of  a  widely  held  and  diversified  mutual,  mon^  market, 
tniirt,  or  similar  funds  oCTered  for  sale  fay  a  finandal  institution  or  by  a  r^;ulated 
investment  company; 

2.  deposits  in  and  loans  from  banks  or  other  finandal  institutions, 
provided  they  are  at  customary  and  generally  available  terms  and  conditions;  and 

3.  Federal,  state,  munidpal,  or  local  government  bonds. 

F.  DON  personnel  who  are  members  or  officers  of  nongovernmental 
associations  or  organizations  must  avoid  activities  on  behalf  of  such  groups  that  are 
incompatible  with  their  official  governmmit  positions. 

1.  Individuals  are  not  disqualified  from  rendering  advice  or  making 

recommendations  within  their  chain  of  command  on  particular  matters  affecting 
private,  nonprofit  assodathms  or  organizations  that  foster  and  promote  the  general 
interests  oi  the  naval  service  and  whidi  diq;>end  upon  the  voluntary  leaderdiip  efforts 
of  DON  personnel  if: 


a.  Such  individuals  disclose  thdrinterestor  affiliation  to  their 
siqMrior  prior  to  raidering  advice  or  making  reoommoidatkms; 

b.  the  final  dedskm  is  made  by  hi|^ier  authori^  and 

c.  the  individuai's  commander  does  not  otherwise  find 
disipuffifieatkn  to  be  neoeesaiy. 
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2.  For  additional  poli<y  guidance  in  this  Private  Associations  area, 
see  SECNAVINST  5760.4C. 


OUTSIDE  EMPLOYMENT 

DON  pmsonnel  shall  not  engage  in  any  outside  employment  activity, 
with  cr  without  compensation,  that: 

A.  Interferes  with  cr  is  not  compatible  with  tiie  performance 
their  government  duties; 

B.  may  reasonably  be  espected  to  bring  discredit  upon  the 
government  or  the  Department  of  the  Navy;  or 

C.  is  otherwise  inconsistent  with  the  requirements  of  the 
instruction. 

1.  Commanders  and  individuals  must  assess  each  outside  activity 
individually  and  prohibit  those  whidi  can  reasonably  be  expected  to  create  the 
appearance  of  impropriety. 

2.  Commanders  may  require  all  individuals  in  their  commands 
desiring  to  engage  in  outside  employment  to  obtain  advance  permission. 

3.  There  are  many  limitations  on  outside  activities  in  Federal 
statutes  and  r^^ations,  including: 

a.  Enlisted  naval  pmsonnel  on  active  duty  cannot  leave  their 
poet  to  engage  in  a  civilian  pursuit,  bumness,  or  professional  activity  if  it  interferes 
with  the  customary  or  regular  employment  of  local  civilians  in  their  art,  trade,  or 
profesmon. 


b.  Activeduty  Regular  officers  of  the  Navy  and  Marine  Corps, 
including  those  on  terminal  leave,  cannot  be  employed  by  any  person  or  entity 
ftimishing  naval  supplies  or  war  materials  to  the  Unit^  States.  If  so  employed,  tiiat 
(dGoer  w<^d  not  be  entitled  to  payment  from  the  United  States  during  the  duration 
of  that  aiq»kymmit. 

c.  DON  personnel  cannot  receive  pay  or  allowance  fit>m  any 
source  other  than  the  United  ^ates  for  the  performance  of  any  official  service  or  duty 
unfawpa  qwcfficalfy  autluaised  fay  law.  Officers  on  active  duty  (except  while  on 
terminal  leave)  may  not  accept  enq>layment  if  it  requires  sqi>aration  firom  their 
organiai^km,  bramdi,  or  unit,  or  intm’fiues  with  the  pofoamaime  of  militaiy  duties. 
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4.  Examples  of  outside  employment  rule  violations  include; 

a.  An  0-5  violates  the  rule  by  accepting  a  consulting  position 
that  requires  that  officer  to  travel  extensively  during  the  workweek;  or 

b.  an  E-8  violates  the  rule  by  taking  a  part-time  job  working 
for  an  E-6  in  the  same  chain  of  command  because  of  the  potential  adverse  impact  on 
discipline. 


COMMERCIAL  DEALINGS  INVOLVING  DON  PERSONNEL 

DON  personnel  shall  not  knowin^y  solicit  or  make  solicited  sales  to 
DOD  personnel  who  are  junior  in  rank»  grade,  or  position  or  their  family 
members,  at  any  time,  on  or  oft  duty.  In  the  absence  of  actual  coercion, 
intimidation,  or  pressure,  this  prohibition  does  not  include: 

A.  The  sale  or  lease  by  an  individual  of  his  or  her  privately  owned 
real  or  personal  property  not  held  for  commercial  or  business  purposes;  and 

B.  sales  in  commercial  establishments  incident  to  employment  by 
individuals  working  part-time  on  their  off-duty  hours. 

1.  The  reasoning  behind  this  rule  is  the  elimination  of  the 
appearance  of  coercion,  intimidation,  or  pressure  from  rank,  grade,  or  position.  In 
addition,  SECNAVINST  1740.2D  prohibits  solicitation  of  members  in  the  same  or 
lesser  grade  and  civilian  employees  under  the  member's  direct  or  indirect  supervision. 

2.  This  rule  applies  to  both  the  act  of  soliciting  and  to  the  act  of 
selling  as  a  result  of  soliciting,  ^thoug^  in  both  cases  a  solicitation  is  necessary  for 
a  violation  to  occur. 

3.  This  prohibition  includes,  for  example,  the  solicited  sale  of 
insurance,  stocks,  mutual  funds,  real  estate,  household  supplies,  and  other  goods  and 
services. 


4.  Additionally,  ofiicers  are  prohibited  by  Article  1111,  U.S.  Navy 
Begulationa,  1990.  from  having  any  pecuniary  dealings  with  enlisted  personnel  except 
as  required  in  the  performance  of  ofildal  duties. 
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5.  While  this  rule  prohibits  a  senior  firom  making  a  solicited  sale  to 
a  junior  or  to  the  junior's  family,  sales  made  because  a  junior  ^>proaches  the  senior 
and  requests  the  sale  be  made  are  not  prohibited. 

a.  Examples  of  commercial  dealing  situations: 

(1)  A  GS-13  violates  this  rule  if  he  circulates  to  his 
subordinates  his  business  card  showing  that  he  is  a  certified  life  insurance 
underwriter  with  a  note  that  he  will  be  happy  to  advise  them  on  his  company's 
products,  since  such  an  act  is  a  subtle  form  of  solicitation. 

(2)  An  0-7  does  not  violate  the  rule  by  selling  his 
personal  residence  to  an  0-1  when  the  0-7  receives  PCS  orders. 


COMMERCIAL  USE  OF  GOVERNMENT  GRADE,  RANK,  TITLE,  POSITION 
OR  UNIFORM 

Naval  personnel  shall  not  use  nor  permit  the  use  of  their  grade,  rank, 
title,  position,  or  uniform  to  promote  any  commercial  enterprise  or  to 
endorse  any  commercial  product,  except  that: 

A.  Retired  military  personnel  and  members  of  Tleserve  components 
not  on  active  duty  may  use  their  military  titles  in  connec^tion  with 
commercial  enterprises  if  they  indicate  (dearly  their  inactive  or  retired 
status,  the  use  of  which  does  not  discredit  DON  or  DOD,  and  the  use  does 
not  give  the  appearance  of  DOD  or  DON  sponsorship:  and 

B.  all  personnel  may  identify  themselves  as  authors  or  speakers 
vdio  publish  or  lecture  in  accordance  with  prescribed  procedures. 

1.  DON  personnel  cannot  indicate  support  for  any  private  enterprise, 
whether  commercial  or  not,  where  such  support  is  or  eq>pears  to  be  eijuivalent  to 
preferential  treatment  or  official  endorsement. 

2.  The  limited  deception  for  inactive  Reserve  or  retired  personnel  is 
also  subject  to  the  control  of  DON  commanders  in  foreign  countries  who  may  limit 
or  eliminate  the  exception  in  areas  under  their  jurisdiction  to  avoid  confusing  foreign 
governments  or  nationals. 

Examples  of  oonunerdal  use  violations: 

(1)  An  0-5  violates  the  rule  by  using  his  rank  and  title 
in  advmtising  his  part-time  rmdtor  services. 
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(2)  A  Reserve  ofiBoer  not  on  active  duty  violates  the  rule 
fay  using  his  rank  and  militaiy  affiliation  on  his  professional  letterhead  and  implies 
that  DON  8i4>ports  his  activities  in  the  substance  of  his  letters. 


CONTRIBimONS  AND  GIFTS  TO  SUPERIORS 

DON  peraonnel  shall  not  solicit  from  a  subordinate  or  i^ve  any 
contribution  or  gift  to  a  superior  <m*  to  the  superior's  immediate  family,  nor 
accept  any  ^ft  or  contribution  from  a  subordinate  at  the  subordinate's 
immediate  family,  unless  the  gift  at  total  of  idfrs  Ik 

A.  Vcduntary; 

B.  oi  reasonable  value  under  the  circumstances; 

C.  if  procured  with  contributions,  the  contributions  are  voluntarily 
donated  and  ci  nominal  amounts;  and 

D.  presented  to  mark  signifrcant  personal  occasions  such  as 
marriage,  transfer  out  of  chain  of  command,  death  of  a  family  member, 
illness  <M*  retirement. 

All  four  of  these  conditions  must  be  met.  What  is  "reasonable"  or 
"nominal"  depends  on  the  drcumstanoes  prevailing  at  the  time  and  place  that  the  gift 
is  presented.  As  used  in  this  rule,  these  terms  are  limited  to  $300.00  and  $10.00, 
respectively.  A  contribution  of  $1.00  is  of  nominal  value,  but  a  gift  purchased  with 
1,000  such  contributions  is  not  reasonable  and  cannot  be  presented  or  acc^ted.  The 
$300.00  limit  pertains  to  the  event,  not  a  particular  group  of  donors.  Supmors  are 
finrhidden  fivm  soliciting  gifts.  Examples  of  contributions  and  gifts  rule  violataons 
include: 

1.  An  0-4  violates  this  rule  by  suggesting  that  a  senior  would  be 
"gravely  disappointed"  if  all  hands  did  not  contribute  to  a  farewell  present,  since  any 
contributions  from  subordinate  personnel  under  these  drcumstanoes  are  n(^ 
voluntary. 

2.  A  GS-7  violates  the  rule  by  giving  a  Christmas  present  to  his 
boas,  even  if  it  is  of  reasonable  value,  since  Uie  present  does  not  mark  a  significant 
personal  occasion  —  and  his  boss  violates  the  rule  by  accepting  the  presmit. 
Significant  personal  occasions  do  not  indude  promotions  or  events  whidi  recur 
annual^. 
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GIFTS  OR  GRATUITIES  FROM  OUTSIDE  SOURCES 

DON  paraonnd  and  iheir  qioaaes,  minor  difldren,  and  membwa  of 
their  immediate  family  dhall  not  solicit,  accq;»t,  or  asree  to  accept  any 
gratnityforthmnselves,  members  of  their  families,  or  others,  either  directly 
or  indirectly,  from  or  on  behalf  of  a  defense  contractor  or  other  entity  tiiat 
is  engaged  in seeks  business  <m:  financial  relations  of  any  stni  with  any 
DOD  component. 

A.  Unless  a  specific  exception  to  this  general  prohibition  permits  a  gratuity 
to  be  accepted,  DON  personnel  must  refuse  it.  And,  even  if  accepting  a  gift  is 
permissible  under  a  liberal  reading  of  one  of  the  eso^ptions,  it  should  be  refused  if 
the  iq[>pearanoe  of  impropriety  is  created  by  acc^ting  it.  If  in  doubt,  an  ethics 
counselor  should  be  consulted  before  accepting  the  gift. 

B.  This  rule  is  based  in  part  on  a  Federal  statute  which  prohibits  both  the 
ofiering  or  giving  and  the  soliciting  or  accepting  of  a  gratuity.  That  criminal  statute 
does  not  require  proof  that  the  gratuity  was  given  in  order  to  influence  a  particular 
matter  pending  before  the  public  official  receiving  it.  Thus,  if  the  motivation  for  the 
gratuity  is  to  keep  a  public  official  ''hiq)py''  or  to  create  a  better  "working 
atmosphere,"  the  gratuity  may  form  the  basis  for  a  criminal  charge. 

C.  Exceptions  to  gift  or  gratuity  from  outside  sources  rule: 

1.  Accepting  unsolicited  advertising  or  promotional  items  that  have 
less  than  $10.00  retail  value  in  the  United  States; 

2.  accepting  trophies,  entertainment,  prizes,  or  awards  for  public 
service  or  achievement  in  an  individual  capacity  (not  in  an  official  capacity),  or  in 
games  or  contests  that  do  not  relate  to  official  duties  and  are  clearly  open  to  a  broad 
segment  of  the  public  generally,  or  that  are  approved  officially  for  participation  by 
DON  personnel; 

3.  benefits  available  to  the  public; 

4.  discounts  or  concessions  realistically  available  to  all  DON 
personnel,  provided  that  such  discounts  or  concessions  are  not  used  to  obtain  any 
item  for  the  purpose  of  resale  at  a  profit; 

5.  partidpatmn  by  DON  personnel  in  dvic  and  community  activities 
when  the  involvmnent  of  DOD  oontract<na  is  remote  firom  the  business  purposes  of 
ai^  contractor  qponsoring,  siq;>porting,  or  partidpating  in  the  activity; 
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6.  activitieB  engaged  in  fay  senior  offidak  of  a  DON  oon^wnent  or 
officers  in  command,  or  their  representatives,  with  local  dvic  kaders  as  part  of  a 
DON  oommuniiy  relations  program  authorized  fay  SECNAVINST  5720.44A, 
Department  of  the  Navy  Public  Affairs  Polk^  and  Regulations; 

7.  the  partidpation  of  DON  personnel  in  widely  attended  gatherings 
of  mutual  interest  to  government  and  industry,  qwnsored  or  hosted  fay  higgler 
institutions  of  higher  learning  —  or  fay  indudrial,  teduiical,  or  professional 
assodations  (not  fay  individual  contractors),  provided  th^,  in  the  case  of  assodations, 
their  programs  have  been  sq[>proved  under  DOD  Instruction  5410.20  of  16  Jan  74, 
Public  Affairs  Relations  with  Business  and  Nongovenunental  Organizations 
Representing  Business; 


This  exception  permits  lunch,  diimer,  or  refreshments  that 
are  part  of  the  gathering  to  be  accepted,  but  does  not  extend  to  the  acceptance  of 
transportation  or  accommodations  unless  otherwise  authorized  in  the  Travel  and 
Transportation  section  of  SECNAVINST  5370.2. 

8.  partidpation  by  naval  personnel  in  public  ceremonial  activities  of 
mutual  interest  to  industry  or  local  communities  and  DON  —  such  as  ship 
latmdiingB  or  aircraft  rollouts  —  if  the  activities  serve  the  interests  of  the 
government  and  accepting  the  invitation  is  approved,  after  consultation  with  the 
appropriate  ethics  offidal  or  counselor,  by  the  commanding  officer  or  head  of  the 
activity  to  which  the  invitee  is  attached; 

9.  attending  vendor  training  sessions  when  the  vendor's  products  or 
systems  are  provided  under  DOD  contract,  the  training  facilitates  use  of  those 
products  or  systems  fay  DON  personnel,  and  the  appropriate  supervisor  determines 
that  the  training  is  in  the  best  interests  of  the  government,  as  long  as  the  contractor 
waives  any  daim  against  the  government  for  such  training, 

10.  attending  tuition-free  training  or  refresher  courses,  or  other 
educatimial  meetings,  offered  fay  defense  contractors  (although  not  required  to  do  so 
fay  DOD  contract)  and  the  iqppn^riate  supervisor  determines  that  the  training  is  in 
the  best  interests  of  the  government,  and  the  contractor  waives  any  daim  against  the 
ggovemnwnt  for  such  training; 

11.  continued  partidpatk>n  in  employee  welfare  or  benefit  plans  of  a 
former  employer  when  permitted  fay  law  and  approved  fay  the  appropriate  siqpervisor 
with  advice  of  the  cognizant  ethics  official  or  ocmnselor; 

12.  customary  exchanges  of  gratuities  between  DON  personnel  and 
thdr  friends  and  reladves  and  tlm  friends  and  relatives  of  their  qpouses,  minor 
children,  and  members  of  thdr  immediate  houadmld  when  the  drcumstanoes  dearly 
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indicate  that  it  ia  the  relatunidiip,  rather  than  the  buaineBa  ctf  the  person  oonoorned, 
that  w  the  motivating  tactar  for  the  gratuity,  and  it  is  dear  that  the  gratuity  is  not 
paid  liar  by  the  government  or  any  DOD  contractor; 

13.  acoqating  benefits  resulting  from  the  businees  activitiee  of  a 
qxMise,  where  it  is  dear  that  such  benefits  are  accorded  the  epouse  in  the  normal 
course  of  the  qraiuse's  enq[>loyment  or  business,  and  have  not  bem  proffered  or  made 
more  attractive  because  of  the  DON  individual's  status; 

14.  on  an  infrrequent  basis  only,  accepting  coffee,  dmighnuta,  and 
similar  refineshmmits  of  nominal  value  offmred  as  a  normal  oourteqr  incidental  to  the 
performance  of  duty;  or 

15.  situations  in  which,  in  the  sound  judgment  of  the  individual 
concerned  or  of  his  or  her  si4)ervi8or,  the  govamn^nt's  best  interests  are  served  fay 
the  individual  partidpating  in  activities  otherwise  prohibited. 

In  any  such  case,  a  written  report  of  the  drcumstanoes  must  be  submitted  in 
advance  or,  when  an  advance  report  is  not  possible,  within  48  hours,  by  the 
individual  to  the  commander  via  the  apprq;>riate  ethics  counselor.  This  last  exception 
is  not  intended  to  be  a  "catch-all,”  and  the  burden  of  decision  and  accountability  is 
placed  on  the  individual  who  eserdses  it.  Each  time  the  exception  is  used,  reastms 
why  accepting  an  otherwise  prohibited  gratuity  is  or  was  in  the  best  interests  of  the 
government  must  be  made  in  writing  to  the  chain  of  command. 

D.  Examples  of  gift  or  gratuity  firom  outside  sources  rule  violations  indude 

the  following: 

1.  A  contracting  officer  violates  the  rule  if  he  accepts  an  unsolidted 
gift  worth  $9.00  on  his  birthday  from  a  DOD  contractor,  since  the  pertinent  exception 
applies  only  to  promotional  or  advertising  items; 

2.  a  DON  employee  violates  the  rule  if  he  requests  a  promotfenal 
coffee  mug  worth  $5.96  firom  a  DOD  contractor,  since  the  exception  permits  only 
unanligitod  items  to  be  accepted;  or 

3.  a  newly  qualified  pilot  violates  the  rule  by  accepting  a  model  of 
the  aircraft  in  which  he  qualified  (worth  more  than  $10.00)  firom  the  plane's 
manufacturer. 
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BEPOBTING  GBATUmES 

In  addition  to  the  reporting  requirements  detailed  in  SECNAVINST  5370.2 
series,  DON  personnel  who  receive  gratuitiee  under  drcumstanoes  not  covered  hy  the 
instruction,  or  have  gratuities  received  far  them,  must  r^iort  the  matter  in  writing 
to  their  commander  via  the  cognizant  ethics  counselor  for  appropriate  action  and 
disposition  of  the  gratuity. 


SPEAKING,  LECTUBING,  WBITING  AND  APPEABANCES 

DON  personnel  shall  not,  etthwr  with  or  without  compensation,  engage 
in  speaking  lecturing;  or  writing  activities  that  are  dqiendent  <mi 
infurmation  obtained  as  a  result  of  timir  government  employment,  ezc^ 
when  the  information  does  not  focus  spedflcalty  on  the  agency's 
respmisibilities,  policies  and  programs,  and: 

A.  The  information  has  been  published  <Hr  is  generally  available  to 

thepnbli<^ 


B.  the  inftnrmation  is  available  to  the  public  under  the  Freedom  of 
Information  Act;  <Mr 

C.  the  concerned  service  secretary  anthMizes  in  writing  nonpublic 
infwmation  to  be  used  on  the  basis  that  the  use  is  in  the  public  interest. 

This  rule  contains  the  general  prohibition  against  using  inside  information  for 
the  benefit  of  oneself  or  for  others;  but,  it  does  not  preclude  DON  personnel  from 
writing  or  speaking  on  matters  in  which  thqy  have  developed  eiqpertise  because  of 
their  DON  experience.  The  propriety  of  payment  for  such  activities  is  discussed  in 
the  next  section. 


HONOBABIA 

DON  pwaotuid  shall  not  accept  honoraria,  or  suggest  diaritable 
contrlbutioM  in  |dace  thereof,  fSor  gay  speech,  article,  or  appearance  — 
n^pudless  of  whether  the  activity  is  reflated  to  the  pmrfmrmance  of  official 
di^es. 

A.  An  hoiKirarium  is  aax  payment  of  monty  or  other  thing  of  value 
(excluding  eaqpenses  fin*  travd,  subeistenoe,  and  agent  fees  or  onnmiasions)  to  DON 
perscmndasoonsideratimiferansiqwaranoe,  qpeecli,writii^;,orpresentati«i.  DON 
personmfl  may  not  aooqpt  any  honcnaiia  without  first  ocmsulthsg  an  ethics  oounadcr. 
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B.  A  "qpeech"  is  any  oral  presentation,  regardless  of  whetl^  made  in 
person,  recorded,  or  broadcast.  An  "lyppearance”  is  attendance  and  making  remarks 
at  any  conference,  conventi<m,  or  similiur  gathering.  An  "article" »  a  writing  intended 
for  publication,  but  does  not  include  bocdm,  fiction,  poetry,  or  scripts.  Teaching  is 
mitside  enqikg^ent,  not  a  q>eech  or  an  i^pearance.  Tli^  rules,  however,  cannot 
be  circumvented  by  maintaining  that  one  has  a  part-time  job  in  Ae  qpeedimaking 
or  article-writing  business. 

C.  Government  officers  and  enq)loyees  are  prohibited  under  18  U.S.C.  S  209 
firom  accepting  any  contribution  or  supplementation  of  salary  for  the  performance  of 
official  duties  firom  any  source  other  than  the  United  States.  Therefore,  DON 
persoimel  are  prohibited  firom  receiving  oonq>ensation  for  lectures  or  articles  whidi 
focus  specifically  on  DON'S  reqMiuribilities,  policies,  and  pix^ams,  or  when  it  may 
be  perceived  by  the  public  that  the  article  or  speech  oonv^  DON  policies,  or  when 
the  activity  interferes  with  the  individual's  official  duties. 

D.  If  preparing  or  delivering  a  speech,  writing,  or  other  work  was  properly 
assigned  a  superior,  or  was  pr(q)erfy  self-assigned  within  the  context  of  one's 
position  or  billet  description,  the  speaker  or  writer  cannot  accept  compensation  for 
doing  so,  even  if  the  work  was  prepared  and  delivered  outside  of  normal  working 
hours. 


E.  Prior  to  publishing  or  delivering  any  work  or  qpeech  pertaining  to 
military  matters,  national  security  issues,  or  subjects  of  significant  concern  to  DOD, 
DON  authors  or  speakers  must  ensure  that  o^nizant  DON  authorities  have  reviewed 
it  and  cleared  it  for  dissemination.  In  general,  each  such  work  must  be  subjected  to 
both  security  and  policy  reviews.  For  additional  guidance,  see  the  Freedom  of 
Expression  chapter  in  this  handbook. 


TRAVEL  AND  TRANSPORTA'nON 

Except  m»  aRitliorixed  [in  SECNAVINST  6370 series],  naval  personnel 
and  their  apoaam,  ndnor  difldrai,  and  members  of  their  immediate 
honsehidd  shaU  not  solieit,  aooqit,  ori^ree  to  accqit  in-Undtran^miatimi 
or  accommodations  or  reiadrareement  tor  tranqwrtaticm  or  travel-related 
expenses  frmn  —  or  on  behalf  of  —  a  DOD  contractor  or  other  entity  tiiat: 

A.  Is  engaged  in  or  seeks  business  or  financial  relations  of  any  smt 
with  any  DOD  coaqimient; 

B.  ccndncts  operations  or  acttvities  that  are  rither  r^pilated  by  a 
DOD  component  or  significantly  affected  by  DOD  finK^kms; 
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C.  has  Intereate  that  nay  be  aubataiitiany  affected  by  the 
performance  mr  nonpnrftmnanoe  of  the  official  duties  of  DOD  perscnm^  or 

D.  is  a  fordgn  govenment*  or  any  representative  car  snbdiviriioii 
thereof,  engaged  in  sdling  to  «:  buying  from  any  DOD  conqponent  (imlnding 
fcwelgn  military  sales),  and  the  payment  mr  service  is  tmdered  in  the  context 
of  tihe  tmr^gn  govmmment's  commercial  activities. 

Exceptions  to  DOD  contractor  travel  e:q>en8e  payment  rule  include: 

1.  Accepting  such  services,  payments,  or  reimbursements  from  a 
potential  employer  in  connection  with  a  job  interview  if  rq[)orting  requirements  are 
met; 


2.  situations  in  which  the  recipient  is  on  official  government  business 

and  rq;)orts  the  drcumstances  in  writing  to  his/her  superior  or  supervisor  and  to  the 
ethics  counselor  before  accepting,  if  possible,  or  as  soon  as  possible  thereafter  and 
accepts: 


a.  Space-available,  previously  scheduled,  ground 
transportation  to,  from,  or  around  a  contractor's  place  of  business  provided  by  the 
contractor  to  its  own  employees;  or 

b.  contractor-provided  transportation,  meals,  or  ovemi^t 
accommodations  when  arrangements  for  government  or  commercial  transportation, 
meals,  or  accommodations  are  clearly  impracticable  and  refusing  the  contractor's  offer 
would  interfere  significantly  with  the  performance  of  official  duties. 

The  exceptions  listed  in  SECNAVINST  5370.2  are  the  only  occasions  in 
which  DON  personnel  may  acc^t  transportation  or  travel-related  esqpense  payments 
or  reimbursement  firom  a  DOD  contractor. 

3.  Examples  of  DOD  contractor  travel  e3q)en8e  payment  rule 

vidatkms: 


a.  An  0-6  violates  the  rule  by  accepting  hotel  accommodations 
in  a  foreign  country  at  a  foreign  government's  e^qiense  if  the  0-6  is  present  to 
negotiate  a  U.S.  weapons  purchase  fixnn  Uiat  oountr3r,  or 

b.  a  GS- 13  violates  the  rule  by  sharing  a  taxi  ride  with  a  DOD 
cmtnwtor  represontative  without  paying  for  his  shim  even  if  both  are  gring  to  the 
same  destinatkm. 
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NON>DOD  CONTRACTOR  TRAVEL  EXPENSE  PAYMENTS 

DON  peraonnei  ahall  not  accept  from  any  mm-DOD  aoarce 
tranaportaticm,  accommodatimia,  w  aobalatence  in  connection  with  official 
travel  onleae: 

A.  The  recipient  la  a  apealier»paneiiat,  project  oiBceryWr  other  bona 

fide  partfa:4**>^t  *  amnlnar,  i^nyioalnni*  or  event; 

B.  the  recipient  obtains  the  prior  written  iqn^^^vval  of  hia  or  her 
commanding  officm*  m*  designee; 

C.  thetranaportationyaccommodations^mrsabsiBtenceare^rovided 
in-Und; 


D.  the  provider  is  a  mmprt^  taz-ezen^  organization,  asaotdafion, 
or  institution  listed  in  26  U.S.C.  S  601  (cKS)  (1082)  or  authorized  by  5  U.S.C. 
S  4111  (1962);  and 

E.  the  transportation,  accmnmodations,  or  subsistence  are  not 
eztravagant  w  ezcessive. 

1.  An  example  of  non-DOD  contractor  travel  eiqperae  pa3rment  rule 
violation  would  be: 


A  GS- 1 1  violates  the  rule  by  using  his  personal  charge  card 
to  pay  travel  expenses  in  connection  with  attending  a  seminar  hosted  by  the 
American  C!anoer  Society  to  give  a  lecture  as  a  representative  of  the  Navy  and 
subsequently  aooq>ting  the  Cancer  Society’s  check  in  reimbursement,  since  the  rule's 
exception  is  limited  to  the  acceptance  of  in-kind  services  only. 

2.  Promotional  benefits  in  connection  with  official  travel 

a.  DON  personnel  may  acoqpt,  but  must  surrender  to  their 
commanding  ofiicer  or  designee,  pnnnotional  items  or  benefits  such  as  "finequent  flyer" 
airline  tickets,  coupons,  dividend,  seat  «q>grades,  and  the  like. 

b.  "Oedits,"  mike,"  "pmnts,”  etc.  accumulated  in  commercial 

airline  firequent-flyer  dubs  or  programs  pursuant  to  official  travel  may  be  used  to 
obtain  free  travd  purposes.  If  additional  travel  is  considered  impractical, 

mileage  pdnts  mi^  be  redeemed  to  upgrade  aoownmodathms  from  "comb"  to  "first-" 
or  "lNijnnes8-"daas  on  later  <^ficial  flig^. 
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GAMBLING 

While  <m  tfovemment  owned,  leased,  or  controlled  iMPoperty,  or  while 
on  doty  lor  the  govomment,  DON  pononnel  ihaU  not  partie^ate  in  any 
gMMhlfag  activity,  including  a  lottery  or  pool,  a  game  o#  diance  for  money 
or  property,  or  the  sale  or  pnrchaae  of  a  nnniber  slip  cr  ticdcet,  nnleaa: 

A.  Neceaaitated  1^  an  tndivldiial'a  law  enfmrcement  duties;  or 

B.  the  activity  is  speciflcally  authorised  by  the  Secretary  €tt  tike 
Navy;  or 

C.  otherwise  authorized  by  law  (such  as  the  sale  on  DODprmnises 
of  state  lottery  tickets  by  blind  vcndfurs  licensed  pursuant  to  the  laws  of  that 
state). 


1.  For  the  puipose  of  this  rule,  militaiy  personnel  are  "on  duty" 
except  when  on  leave  or  liberty. 

2.  This  rule  prohibits  all  forms  of  gambling  (including  lotteries, 
football  pools,  numbers,  raffles,  wagering;  and  other  games  of  chance)  on  government 
pnyerty.  Wl^e  games  of  skill  are  not  prohibited,  betting  on  them  is. 

3.  A  raffle  to  siqpport  Navy  Relief,  authorized  by  SECNAV,  conducted 
in  acoordanoe  with  local  law,  and  subject  to  adequate  administrative  controls  is 
permitted.  Additi<mally,  CNO  or  CMC  may  authorize  the  playing  of  bingo  on  board 
Navy  or  Marine  activities  or  vessels. 

4.  Exceptions  to  this  rule  may  be  authorized  ty  SECNAV.  Such 
requests  must  be  forwarded  via  the  chain  of  command,  including  CNO  or  CMC  as 
iqqxn^nriate,  and  must  include  a  omnplete  statement  of  local  gambling  laws,  proposed 
administrative  controls,  and  a  o^y  of  the  pr(qx)eed  implementing  order. 

6.  Examples  of  violations  this  gambling  prohibition  include: 

a.  An  E-6  vkAates  the  rule  by  running  a  weekly  football  pool 
on  his  diip,  even  if  all  winners  are  paid  their  winnings  ashore  and  away  from 
military  property  and  even  though  half  of  the  proceeds  are  donated  to  Navy-Marine 
Corps  Re^;  or 


b.  DON  personnd  who  attend  a  dance  aboard  a  naval 
mstallathm  if  the  price  of  timir  admisskm  includes  the  cost  of  a  door  prize  to  be 
awarded  to  one  of  the  attendees  whose  name  will  be  drawn  at  random. 
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USE  OF  TITLE,  RANK,  OR  POSITION  TO  RAISE  FUNDS  FOR  CHABiriES 

DON  perwHmei  ahall  not  nae  or  allow  the  nae  of  their  tiUea,  rank,  or 
poritlOBMltliemmeetimi  wmigiiaritaM^ftrimnpmflt  argMiiamtinma  —  eSOOpt 
that: 


A.  DON  peraonnel  may  aaaiat  duuritable  inrograma  adminiatwedby 
the  OfRee  of  PanmuMd  Management  (OPM)  umler  ddiegatlon  firom  tiie 
Preaident  (Combined  Federal  Campaign,  United  Wi^)  and  other  apecifically 
aathcariaed  fnngraau  (e.g^  Navy  Reli^;  and 

B.  ihia  prcdiibltimi  doea  not  prednde  apeechea  before  each 
organiaationa  by  DON  peramind  If  the  apeech  ia  deaigned  to  espreaa  an 
official  poaition  in  a  public  fomm. 

This  prohibition  does  not  preclude  volunteer  efforts  in  a  private  capacity 
on  behalf  of  charitable  or  nonprofit  organizations  by  individuals  who  do  not  use  their 
official  titles,  ranks,  or  positions. 


soucrrATiON  of  gifts  and  contributions 

Unleaa  anthvarized  by  the  Secretary  ci  the  Navy,  requests  for  i^fts  or 
contributions  for  institations  or  <Nrganizations  of  the  Diq^artment  shall  not 
be  initiated  by  DON  personnd. 


VOLUNTARINESS 

DON  peraonnd  dudl  not  take  or  permit  actions  or  practices  fliat 
involve  actual  or  qiparent  conqmlaicni,  coercion,  or  r^riaal  in  connectirm 
with  Ibndraidng  events  m:  canqwigna. 

A.  Among  the  ooerdve  practices  proscribed  fay  this  rule  are: 

1.  Supervisory  scdidtation  of  siqrervised  employees; 

2.  setting  100  peromt  participatkm  goals; 

3.  provkUng  or  using  contributor  lists  fmr  purposes  other  than  the 
routine  odleetifm  a^  ifafwwding  of  ocmtiibutions  and  pledges; 

4.  establidung  mandatory  permmal  dollar  goals  or  quotas; 
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5.  developing  or  uaing  nonoontributor  liata;  and 

6.  "oounaeling^  or  grading  individual  service  personnel  or  civilian 
^iqplayees  about  their  failure  to  contribute  or  about  the  size  of  their  donation. 

B.  An  example  of  a  violation  of  this  voluntariness  rule  would  be: 

A  CO  who  violates  the  rule  fay  designating  his  leading  chief  as  a 
"k^  person”  and  directing  him  to  personally  solicit  all  the  command  personnel  — 
including  individuals  whom  the  chief  directly  supervises. 


PROTECTING  GOVERNMENT  ASSETS 

Naval  personnel  shall  not  directly  or  indirect^  use,  take»  dispose  of« 
<Mr  allow  the  use,  taking,  or  disposing  ot  government  manpower,  property, 
facilities,  or  infmrmation  ot  any  kind,  including  pn^perty  leased  to  the 
government,  for  other  than  official  government  business  <»*  purposes. 

This  rule  covers  all  government  property,  including  telecommunication 
sorvices,  stationery,  typing  and  word-processing  assistance,  duplication  equipment, 
transportation  services,  computers,  and  information. 


USE  OF  INSIDE  INFORMATION 

Current  and  former  naval  personnel  shall  not  use,  directly  or 
indirectly,  inside  information  to  further  a  private  gain  for  themselves  or 
others. 


A.  Inside  information"  is  information  about  the  business  of  the  Navy  or  the 
Marine  Corps  which  is: 

1.  Not  generally  available  to  the  public  and  not  releasable  to  the 
public  under  a  Freedom  of  Information  Act  request;  and 

2.  was  obtained  by  virtue  of  an  individual's  DOD  position. 

B.  An  examine  of  a  violation  of  Uie  inside  information  rule  would  be: 

—  A  perscmnel  officer  who  provides  her  realtor  husband  with  the 
names  and  aiMreesee  oi  personnel  ordered  to  r^rt  to  her  unit  in  the  future  so  that 
he  can  amtact  thmn  about  the  purchase  of  new  homeo. 
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ACQUISITION  INFOBMA'nON 

Cterreni  and  nanral  peiwximel  shaJl  imH  release  any  informatioii 

ooneeming  proposed  acqoisltkMis  or  parehases  1^  any  DOD  conftraeting 
activity,  except  per  authorised  {Mwcedures.  Naval  personnel,  other  than 
contracting  ofRomrs,  shall  not  make  any  conunitmoit  or  promise  relating  to 
the  award  of  a  contract  nor  make  any  representation  that  could  reasonably 
be  construed  as  such  a  commitment. 

This  rule  bars  the  unauthorized  release  of  acquisition  data  even  if  no  gain  or 
benefit  to  the  discloeer,  or  to  another  person,  is  contemplated  and  even  after  die 
individual  has  left  the  naval  service. 


USING  OFFICIAL  POSITION 

Naval  personndi  shall  not  use  their  official  positions  to  impropmiy 
induce,  coerce,  or  infinence  any  person,  particularly  subordinates,  defense 
contractcMvi,  and  potential  defense  contractors,  to  provide  any  benefit, 
financial  or  otherwise,  to  themselves  or  to  others. 

• 

Examples  of  imprq[>er  use  of  government  position  include: 

1.  A  commanding  oMoer  who  permits  dinner  in  the  captain's  mess 
to  be  "auctioned"  by  a  local  charity  to  raise  fitiuls  for  the  diarity;  or 

2.  a  member  of  the  shore  patrol  who  uses  his  position  to  obtain 
favors  at  the  bars  along  his  patrol  route. 


PRIVATE  INTEREST  DISCLOSURE  SYSTEM 

There  are  tvm  separate  and  distinct  private  interest  disclosure  i^ystems  in  the 
Department  of  the  Navy 

A  Confidential  Statement  ofAfRliations  and  Financial  Interests  (DD  Form 

1555);  and  I 

i 


D 
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B.  Financial  Disclosure  Report  (SF  278). 

For  the  first  of  the  two  main  disclosure  systems,  the  Confidential 
Statement  of  Affiliations  and  Financial  Interests  (DD  Form  1555),  the  interests  of  a 
qMUse,  minor  child,  or  member  of  the  immediate  household  must  be  reported  as  if 
they  were  interests  of  the  filing  individual.  That  report  must  be  filed  initially  and 
then  annually  by: 

1.  Regular  Navy  and  Marine  Corps  officers  firocked  to  0-7,  and 
Reserve  Navy  and  Mariim  Corps  officers  firocked  to  0-7  serving  on  voluntary  extended 
duty  in  excess  of  130  dajrs. 

2.  Commanding  officers  (or  heads  of)  and  executive  officers  (or 
deputy  heads  of): 


a.  Navy  shore  installations  with  500  or  more  military  and 
civilian  personnel  (including  foreign  national  and  indirect-hire  personnel  regularly 
attached,  but  excluding  personnel  attached  for  duty  under  instruction);  and 

b.  all  Marine  Corps  bases  and  air  stations. 

3.  DON  civilian  personnel  dassified  at  GS/GM-15  or  below  under 
5  U.S.C.  S  5332  (1982),  or  a  comparable  pay  level  under  other  authority. 

4.  DON  military  personnel  below  the  rank  of  0-  7,  when  their  offidal 
responsibilities  require  them  to  exerdse  judgment  in  making  government  decisions 
or  in  taking  government  actions  regarding  contracting  or  procurement,  regulation  or 
audit  of  private  or  nonfederal  enterprises,  or  other  activities  in  which  final  decision 
or  action  may  economically  affect  the  interests  of  any  nonfederal  activity. 

5.  Spedal  government  employees  [except  Uiose  excluded  in 
SECNAVINST  5370.2]. 

6.  Those  DON  personnel  serving  in  positions  in  which  the  concerned 
commanding  officer  determines  this  disclosure  report  should  be  filed. 

Individuals  who  must  initially,  and  then  aiumally,  file  the  second  of  the 
two  main  diacloeure  reports,  the  Financial  Disdosure  Report  (SF-278),  indude: 

1.  Rc^pilar  Navy  and  Marine  Corps  officers  who  have  been  promoted 

(not  firodted)  to  0-7,  or  above; 
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2.  Reserve  Navy  and  Marine  Corps  officers  serving  on  voluntary 
attended  active  duly  in  excess  of  130  days  who  have  been  promoted  (not  frocked)  to 
0-7  or  above; 

3.  special  government  employees;  and 

4.  members  of  the  Senior  Executive  Service. 

C.  All  Navy  officer  filers  must  submit  their  SF-278  to  JAG  via  their 
appropriate  supervisor  and  ethics  counselor,  and  all  Marine  (Corps  officer  filers  must 
submit  their  SF-278  to  Director,  Judge  Advocate  Division,  Headquarters,  U.S. 
Marine  Corps,  imless  their  position  requires  a  different  submission  chain  [outlined 
in  SECNAVINST  5370.2]. 

D.  Both  the  DD  Form  1555  and  the  SF-278  report  are  initially  reviewed  by 
both  the  individual's  appropriate  supervisor  and  the  ethics  counselor.  If  there  is  a 
disagreement  between  those  individuals  concerning  whether  there  is  or  may  be  a 
conflict,  based  on  the  information  provided  on  DD  Form  1555,  the  filing  individual's 
commanding  officer  or  activity  head  will  resolve  the  matter  or  forward  the  report  to 
the  cognizant  deputy  ethics  official  for  resolution. 

E.  All  DD  Form  1555's  and  SF-278's  must  be  retained  for  six  years  at  the 
command  or  activity  to  which  the  reporting  individual  was  assigned  when  the  report 
was  filed. 


SEARCHING  FOR  POST-GOVERNMENT  SERVICE  EMPLOYMENT 

A.  DON  personnel  shall  not  participate  personally  and  substantially 
on  behalf  of  the  government  in  any  particular  matter  in  which  an 
organization  with  which  they  are  pursuing  or  have  an  agreement 
concerning  post-government  service  employment  has  a  financial  interest. 

Federal  law  prohibits  DON  personnel  from  participating  "personally  and 
substantially"  in  any  particular  ^vemment  matter  in  which  any  private  entity  with 
which  they  are  negotiating  or  with  which  they  have  an  arrangement  for  future 
emplt^ment  has  a  financial  interest.  That  statute  provides  for  a  fine  of  not  more 
than  $10,()(X),  or  imprisonment  for  not  more  than  2  years,  or  both. 

To  participate  "personaUy"  means  to  do  so  directly  and  includes  the 
participation  of  a  subordinate  when  actually  directed  by  a  superior  in  the  matter.  To 
participate  "substantially"  means  that  the  individual's  involvement  was  of 
significance  in  the  matter. 
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B.  If,  at  any  time  during  their  DOD  aervioe,  either  a  militaiy 
member  0-4  mr  above  or  a  civilian  employee  carving  in  a  position  for  which 
the  rate  of  pay  is  equal  to»  or  greater  than,  tiie  minimum  rate  d  ]^ay  for  a 
GS-11  —  who  performed  a  "procurement  function"  in  connection  with  a 
DOD-awarded  contract  which  involved  a  oontractmr  who  does  at  least 
$25,000  a  year  in  DOD  business  —  should  contact  or  be  contacted  by  the 
DOD  contractor  to  whom  that  contract  was  awarded  regarding  future 
employment,  said  personnd  must  rqxnrt  the  contact  in  writing  to  their 
ethics  counselor  and  to  their  retorting  senior. 

1.  This  reporting  requirement  does  not  app^  to  the  first  contact  if 
it  is  initiated  by  the  contractor  and  the  DON  personnel  involved  immediately 
terminates  the  contact.  However,  if  the  contact  is  renewed  by  either  the  contractor 
or  the  DON  individual  within  90  days  of  the  first  contact,  all  contacts  must  be 
reported. 


2.  Additionally,  such  DON  personnel  must  disqualify  themselves 
from  participating  in  any  "procurement  function"  relating  to  contracts  of  that 
contractor  for  any  period  for  which  future  employment  opportunities  have  not  been 
rejected.  The  term  "procurement  function"  is  defined  very  broadly.  Consult  your 
ethics  counselor  for  detailed  guidance. 

C.  Active-duty  Regular  officers  of  the  Navy  and  Marine  Corps,  including 
those  on  terminal  leave,  cannot  be  employed  by  any  person  or  entity  furnishing  naval 
supplies  or  war  materials  to  the  United  States.  If  so  employed,  that  officer  would  not 
be  entitled  to  payment  from  the  United  States  during  the  duration  of  that 
employment. 

D.  After  military  retirement.  Article  1,  section  9,  clause  8  of  the  U.S. 
Constitution  is  interpreted  as  prohibiting  former  members  of  the  armed  forces  from 
accepting  any  compensation,  office,  or  title  from  a  foreign  government  without  the 
consent  of  Congress,  unless  those  members  ha^  received  the  approval  of  both  the 
Secretary  of  State  and  the  Secretary  of  their  service.  This  need  for  preemployment 
approval  would  also  apply  to  domertic  corporations  which  are  ultimately  controlled 
by  a  foreign  govenunent  and  the  domestic  corporation  acts  as  an  agent  or 
instrumentality  of  the  foreign  government.  Approval  will  not  be  given  for  post- 
retirement  employment  in  a  foreign  military  service. 
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POST-GOVERNMENT  SERVICE  REPORTING  REQUIREMENTS 
A.  Report  of  defense  contractor  employment  (DD  Form  1787) 

1.  Former  DON  personnel  as  qtedfied  below,  who  are  employed  Iqr 
a  DOD  contractor  within  2  years  of  leaving  DON  smvice,  are  required  to  file  a  r^xnt 
of  Defense  Contractor  Enqployment  (DD  Form  1787)  within  90  days  after  beginning 
such  employment  if  that  contractor  was  awarded  $10,000,000  in  DOD  contracts 
during  the  year  preceding  the  employment  of  that  former  DON  employee.  Personnel 
must  file  this  report  if  th^  left  DON  service  on  or  after  8  November  1985,  and  if  th^ 
are  either: 


a.  A  former  he  retired  military  officer  who  served  on  active 
duty  for  at  least  10  years  and  held  the  paygrade  of  0-4;  or 

b.  a  former  civilian  officer  or  employee  who  attained  pay  rate 
GS-13  at  any  time  during  the  3  years  preceding  the  end  of  their  DOD  service. 

2.  The  personal  and  substantial  participation  standard  discussed 
above  is  also  relevant  here.  A  former  or  retired  member  of  the  armed  forces  (defined 
to  not  include  the  Coast  Guard),  while  performing  duties  in  paygrade  0-4  or  above, 
or  a  former  officer  or  employee  of  DOD  in  a  pay  rate  of  at  least  GS-13,  may  not 
accept  compensation  from  a  contractor  for  a  period  of  two  years  after  separation  from 
DOD  service  if  that  person: 

a.  Spent  a  majority  of  his  working  days  during  a  two-year 
period  (ending  on  the  date  of  that  person's  separation  fivm  service)  in  DOD  or 
performed  a  procurement  function  relating  to  a  DOD  contract  (principally  at  a  site 
owned  and  operated  ly  the  contractor);  or 

b.  performed  a  procurement  function  during  a  nugority  of  his 
working  days  during  that  two-year  period,  involving  his  substantial  and  personal 
participation  in  decisionmaking  responsibilities,  with  respect  to  a  contract  with  that 
contractor. 

A  person  who  violates  this  innhibition  b  subject  to  a  dvil  fine  up  to  $250,000. 
If  it  was  an  intentional  or  knowing  violation,  a  dvil  fine  of  up  to  $500,000  is 
authorized. 

B.  I^atement  of  mi^)l<gment  (DD  Form  1357) 

—  All  retired  Regular  (^ficers  of  the  Navy  and  Marine  Corps  whose 
names  have  been  on  the  retired  list  for  3  years  or  less  must  file  a  statement  of 
eiqpkymmit  (DD  Form  135*7)  to  advise  the  DON  that  former  officer's  post- 
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retirement  employment  activities.  The  initial  statement  of  employment  must  be 
submitted  within  30  days  of  r^arement,  and  again  within  30  days  if  that  employment 
changes.  After  3  years  the  use  of  that  form  is  encouraged,  but  not  mandatory  unless 
that  former  officer  is  enq;>lqyed  by  the  Federal  Government. 


PROCEDURES  FOR  ENFORCING  COMPLIANCE 

A.  Rqxnting  instances  of  suspected  fraud,  waste,  or  abuse  is  the 
reqwnsibility  of  all  naval  personnel.  Toll-free  numbers  are  available  to  r^rt 
suspected  violations.  Those  numbers  are  1-800- 

1.  424-9098  (DOD); 

2.  424-6454  (GAO); 

3.  522-3451  (DON)  (also  use:  A/V  288-6743  for  DON;  AJV  224-2172 
for  USMC  IG) 

4.  356-8464  (NAVSEA  IG); 

6.  424-9071  (DOT  IG); 

6.  538-8429  (USAF);  and 

7.  752-9747  (USA)  (also  use:  A/W  225-1578). 

B.  Enforcement  is  the  responsibility  of  appropriate  command  authority. 
Sanctions  may  be  administrative  and/or  punitive  in  nature.  Violators  may  receive 
warnings,  letters  of  caution,  loss  of  job,  or  criminal  action. 
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Bedrock  Standards  of  Conduct 
tor  D^iartment  oi  the  Navy  Personnel 


To  maintain  the  public's  confidence  in  our  institutional  and  individual  integrity,  all 
Department  of  the  Navy  (DON)  personnel  shall  — 

1.  Avoid  any  action,  whether  or  not  specifically  prohibited  by  the  rules  of  conduct, 
which  mis^t  result  in  or  reasonably  be  expected  to  create  an  eppearanoe  of: 

a.  Using  public  office  for  private  gain, 

b.  giving  preferential  treatment  to  any  pmson  or  entity, 

c.  impeding  (government  efficiency  or  economy, 

d.  losing  complete  independence  or  impartiality, 

e.  making  a  Government  decision  outside  official  channels,  or 

f.  adversely  affecting  the  confidence  of  the  public  in  the  integrity  of  the 
Government; 

2.  not  engage  in  any  activity  or  acquire  or  retain  any  financial  or  assodational 
interest  that  conflicts  or  iqipears  to  conflid;  with  the  public  interests  of  the  United 
States  related  to  their  duties; 

3.  not  accept  gratuities  fi*om  Department  of  Defense  contractors  unless 
specifically  authorized  by  law  or  regulation; 

4.  not  use  their  official  positions  to  improperly  influence  any  person  to  provide 
any  private  benefit; 

5.  not  use  inside  information  to  further  a  private  gain; 

6.  not  wrongfully  use  rank,  title,  or  position  for  commercial  purposes; 

7.  avoid  outside  enq)loyment  or  activities  incompatible  with  their  duties  or  which 
may  discredit  the  Navy; 

8.  nevmr  take  or  use  (Sovemment  pnyer^  or  services  for  other  than  officially 
^»inoved  purposes; 
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9.  not  give  gifts  to  your  superiors  or  accept  them  from  your  subordinates  when 
it  is  not  aiqinropriate  to  do  so; 

10.  not  conduct  (^dal  businees  with  persons  whose  participation  in  the 
transaction  would  violate  law  or  regulati<m; 

11.  seek  ways  to  promote  effidenqr  and  economy  in  Government  operations; 

12.  preserve  the  public's  confidence  in  the  Navy  and  its  personnel  fay  exercising 
public  office  as  a  public  trust; 

13.  put  loyalty  to  the  hif^iest  moral  principles  and  to  country  above  loyalty  to 
persons,  party,  or  Govmiunent  department; 

14.  uphold  the  CJonstitution,  laws,  and  regulations  of  the  United  States  and  never 
be  a  party  to  their  evasion; 

15.  give  a  full  day's  labor  for  a  full  day's  pay,  providing  earnest  effort  to  the 
performance  of  duties; 

16.  never  discriminate  unfairly  1^  the  dispensing  of  special  favors  or  privileges  to 
anjmne,  whether  for  remuneration  or  not,  and  never  accept  for  himself  or  herself  or 
for  family  members,  favors  or  benefits  under  drcumstanoes  which  mi^t  be  construed 
fay  reasonable  persons  as  influencing  the  performance  of  Governmental  duties; 

17.  make  no  private  promises  of  any  kind  binding  upon  the  duties  of  offroe; 

18.  not  engage  in  business  with  the  Government,  either  directly  or  indirectly, 
inconsistent  with  the  conscientious  performance  of  Government  duties;  and 

19.  ejqpose  corruption  wherever  discovered. 
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NOTES  (ctmtinued) 


CHAPTER  XXXV 


FREEDOM  OF  EXPRESSION 


INTRODUCTION 

The  five  ri^ts  which  collectively  comprise  the  Freedom  of  E3q[>re88ion  are 
found  in  the  First  Amendment  to  the  U.S.  Constitution,  which  states:  "Congress 
shall  make  no  law  respecting  an  establishment  of  Teligion  or  prohibiting  the  firee 
exercise  thereof;  or  abridging  the  fireedom  of  speech,  or  of  the  or  the  right  of 
the  people  peaceably  to  assemble  and  to  petition  the-Govcnunent  for  a  redre88.  .Qf 
grievances." 

When  an  individual  enters  militaiy  service,  the  member  must  perform  in 
accordance  with  militaiy  standards  and  in  a  manner  consistent  with  good  order  and 
discipline.  While  these  constitutionally  protected  ri^ts  are  preserved  in  the  military, 
th^  must  be  balanced  against  the  need  for  military  effectiveness. 


BALANCING  TEST 

The  guiding  directive,  DoD  Directive  1325.6,  embodies  the  need  for  a  balancing 
test  when  it  states:  "It  is  the  mission  of  the  Department  of  Defense  to  safc^ard  the 
security  of  the  United  States.  The  service  member's  ri^t  of  eiqpression  should  be 
present  to  the  maximum  extent  possible,  consistent  with  good  order  and  discipline 
and  the  national  security.  On  the  other  hand,  no  commander  should  be  indifferent 
to  conduct  which,  if  allowed  to  go  unchecked,  would  destroy  the  effectiveness  of  his 
unit.  The  proper  balancing  of  these  interests  will  depend  largely  upon  the  calm  and 
prudent  judgment  of  the  responsible  commander." 

This  chapter  presents  a  review  of  these  constitutional  protections  in  light  of  the 
coiulitions  und^  which  sanctions  may  be  imposed  if  the  exercise  of  such  ri^ts  is 
inconsistent  with  military  good  order,  discipline,  and  readiness. 


FREEDOM  OF  SPEECH 

A.  As  a  poxitected  rig^t,  fireedom  of  q>eedi  must  be  preserved  to  the 
maximum  eztmit  possiUe.  Thte  is  generally  accomplished  by  prohibiting  a  prior 
restraint  on  the  ri^^t  to  firee  peeefa.  Prior  restraints,  in  general,  can  be  overly  InxMd 
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or  ambiguous.  On  the  other  hand,  the  ri^t  to  engage  in  free  speech  does  not  provide 
an  absolute  immunity  from  subsequent  punishment  if  the  speech  violates  the 
Uniform  Code  of  Militaiy  Justice. 

B.  Possible  violations  of  the  UCMJ  include  disrespect  under  Article  89, 
UCMJ;  disobedience  under  Article  91,  UCMJ;  and  use  of  provoking  words  or  gestures 
under  Article  117,  UCMJ. 


FREEDOM  OF  THE  PRESS 

A.  Possession  of  printed  material 

1.  A  member  may  possess  material  (other  than  classified  matter)  in 
a  private  capacity.  For  example,  tiiere  would  be  no  prohibition  against  the  possession 
of  pornographic  material  in  one's  individual  locker. 

2.  On  the  other  hand,  private  possession  is  different  from  public 
display  of  material.  Display  could  be  prohibited  if  the  servicemember's  interest  in 
expresdon  is  outweif^ed  by  the  command  interest  in  maintaining  morale,  good  order, 
and  discipline.  Also,  the  possession  of  such  material  would  be  sanctioned  if  there  was 
a  clear  and  present  danger  that  an  unauthorized  distribution  would  occur.  Again, 
this  is  a  prior  restraint  and  such  a  dear  danger  must  be  found.  Under  some 
drcumstanoes,  display  could  constitute  sranial  harassment. 

3.  DoD  Dir  5030.49,  which  contains  the  U.S.  Customs  Inspection 
R^ulations,  specifically  prohibits  the  importation  into  the  customs  territory  of  the 
United  States  of  obscene  as  1  immoral  artides,  books,  pictures,  films,  or  publications. 
Prohibited  obscene  material  is  defined  by  U.S.  Customs  as  pictorial  matter  devoted 
solely  to  the  portrayal  of  sexual  acts,  induding  homosexual  acts  or  acts  with  an 
anii^.  It  does  not  include  the  mere  e]q[>osure,  even  in  a  grossly  offensive  way,  of  a 
person's  "private  parts."  Sfifi  JAGMAN,  §  11  lie. 

B.  Distribution  of  printed  material 

1.  Offidal  diannels 

a.  A  commander  may  completely  remove  a  publication  firom 
an  exdiange  mr  library.  Althou^  8on»  discretion  exists,  the  same  standards  of 
review  must  be  tq^lied  to  all  publications. 
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b.  The  commanding  officer  may  not,  however,  prohibit 
distribution  of  a  qiedfic  issue  (e.g.,  January,  February)  of  a  publication,  since  he 
mi^t  be  engaging  in  censorship  over  an  issue  already  accepted  for  distributum 
through  official  outlets. 


c.  Article  4134fofthe  Navy  Exchange  Manual  contains  broad 
guidance  for  screening  pornographic  materials  not  acceptable  for  sale  or  circulation 
within  the  military  establishment.  See  NAVRESSOINST  4066  (Navy  Exchange 
Manual)  Such  unacceptable  materials  indude  those  that: 

(1)  Are  printed  or  circulated  in  violation  of  moral  and 
ethical  standards  of  dvil  and  military  law; 

(2)  feature  illidt  acts,  whether  heterosexual  or 
homosexual,  in  such  a  way  as  to  create  sympathy  for  such  acts  or  encourage  their 
practice;  and 


(3)  encourage  or  generally  tend  to  promote  violence, 
crime,  horror,  sadism,  masochism,  or  similar  attitudes  or  acts. 

2.  Unoffidal  channels 

a.  The  installation  commander  can  determine  whether 
distribution  of  material  on  base  through  unoffidal  channels  will  constitute  a  dear 
and  present  danger  to  good  order  and  disdpline.  Prior  approval  may  be  established 
as  a  requirement  before  such  distribution  is  made. 

b.  In  determining  whether  a  dear  and  present  danger  exists, 
the  commanding  officer  should  olgectively  review  all  material  that  is  to  be  distributed 
and  the  manner  in  which  the  distribution  will  be  conducted.  All  parties  desiring  to 
distribute  matmial  should  have  a  review  of  the  material  conducted  in  the  same 
dgective  manner. 


c.  On  completing  the  review,  the  commanding  officer  should 
notify  the  applicants  in  writing  concerning  the  decision  to  approve  or  disapprove  the 
intqposed  du^bution.  A  decision  not  to  allow  the  distribution  of  material  on  base 
thrmig^  unoffidal  channels  should  be  supported  by  a  finding  that  such  a  distribution 
wouM  present  a  dear  and  inesent  danger  to  kyalfy,  disdpline,  and  morale,  or  would 
otlwm^  materialfy  interfere  with  the  aooonqtlislmaiit  of  the  military  mirairm.  The 
commanding  <rfBoer  should  retain  the  writtmi  review  on  file  fer  two  years  after  the 
qn^lication.  Commanders  should  owisult  thdr  staff  judge  advocates  in  making  these 
dsdmons. 
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d.  Finally,  the  doctrine  of  subsequent  punishment  remains 
^n^lirable.  If  military  members  are  involved  in  the  distribution  of  material  and,  in 
some  manner,  violate  the  UCN^  throu^  the  distribution,  sand^ions  may  be  imposed 
despite  the  commanding  officer's  prior  aq>proval  of  the  distribution  iq)plication. 


WRITING  OR  PUBLISHING 

A.  Military  members  caimot  use  duty  time  or  government  property  for 
personal  vice  official  writing.  SEGNAVINST  5370.2J  (Standards  of  (Conduct  and 
Government  Ethics). 

B.  Material  originated  by  naval  personnel  concerning  foreign  or  military 
policy  is  subject  to  security  and  poli<y  review,  per  sections  401.2  and  403.4  of 
SEGNAVINST  5720.44A  (Department  of  the  Navy  Public  Affairs  Manual).  See 
SEGNAVINST  5510.25  (Responsibility  for  Security  Review  Department  of  the  Navy 
Information);  DoD  Directive  5230.9  (Clearance  of  DoD  Information  for  Public 
Release);  U.S.  Navy  Regulations,  1990,  art.  1121.  This  review  is  required  even  if  the 
material  appears  in  a  publication  favorable  to  military  interests,  e.g..  Naval  Institute 
Proceedings.  This  review  must  be  completed  before  the  article  is  submitted  to  any 
publisher.  Published  material  which  violates  the  UCMJ  or  security  regulations  could 
subject  the  author  to  disciplinary  action. 


RIGHT  TO  PEACEFUL  ASSEMBLY 
A.  On-base  demonstrations 

1.  A  commanding  officer  may  prohibit  on-base  demonstrations  if  a 
legitimate  finding  is  made  that  such  demonstrations  may  present  a  clear  and  present 
danger  to  good  order,  discipline,  and  morale.  For  example,  a  pro-maryuana  or  anti- 
government  demonstration  may  have  such  an  impact  See  SECJNAVINST  5511.36 
(Authority  of  Military  Commanders  imder  the  Internal  Security  Act  of  1950  to  Issue 
Security  Orders  and  Regulations  for  the  Protection  or  Security  of  Property  or  Places 
under  their  Command);  MCO  5510.15  (Control  and  Access  to  Property  and  Places 
under  Military  Control). 

2.  When  petitioned  for  the  rie^t  to  demonstrate  on  base,  the 
oonunanding  (^Bcer  should  cmiduct  a  review  similar  to  the  review  inrovided  when  an 
iqpplicatkm  is  submitted  to  distrilmte  material  throu^  unofficial  channels.  Hie 
review  should  be  omducted  using  the  same  standards  for  all  aiqplicants.  The 
ommanding  <^Boer  should  articulate  the  rMscms  for  iqiproving  or  disiqiproving  the 
afifdieatioa  and  maintain  a  file  for  two  years  after  the  ai^lkaiterai  to  di^nstrate  is 
submitted.  Even  if  the  dmnonstratkm  is  permitted,  the  doctrine  subeequmit 
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punishment  implies  for  violations  of  the  UCMJ,  for  servicemembers,  or  the  Federal 
trespass  statute,  18  U.S.C.  S  1382,  for  civilians. 

B.  Off-base  demonstrations 

1.  The  commanding  officer  may  engage  in  a  prior  restraint  by 
prohibiting  servicemembers  from  attending  off-base  demonstrations  under 
circumstances  which  would  provide  for  a  material  interference  with  the  military 
mission.  Such  drcumstanoes  are  as  follows. 

a.  A  servioemember  may  be  prohibited  from  attending  a 
demonstration  while  on  duty.  Obviously,  a  member's  performance  of  duty  is  the 
primary  concern  and  his  attendance  at  an  off-base  demonstration  would  place  him 
in  an  unauthorized  absence  status. 

b.  The  servicemember  may  be  prohibited  from  attending  a 
demonstration  while  in  a  foreign  coimtry.  This  prohibition  applies  to  avoid 
embarrassing  the  United  States  by  having  military  members  involved  in  foreign 
disputes. 


c.  If  the  activity  constitutes  a  breach  of  law  and  order,  the 
member  may  be  prohibited  from  participating.  In  this  situation,  the  member  could 
be  prosecute  and  jailed  by  civilian  authorities,  thereby  causing  the  member  to  be 
away  from  the  command  for  an  extended  period  of  time  during  which  duty  should 
otherwise  be  performed. 

d.  If  violence  is  likely,  the  member  may  be  prohibited  from 
participating,  since  there  is  the  possibility  that  a  member  might  be  iiyured  and, 
therefore,  lost  to  the  command  for  a  substantial  period  of  time.  A  commanding  officer 
who  uses  this  basis  should  not  engage  in  a  fandiul  determination,  but  should  dearly 
articulate  the  reasons  for  concluding  that  violence  might  result. 

e.  If  the  organization  overtly  discriminates  on  the  basis  of 
race,  creed,  color,  sex,  religion  or  national  origin,  such  as  Neo-Nazi  and  white 
supremacy  groups,  the  member  may  be  prohibited  from  participation.  Mere 
mmnbership  in  such  groups,  without  active  partidpation,  cannot  be  prohibited. 

2.  If  the  above  conditions  do  not  apply,  the  commanding  officer  would 

nmpty  have  the  authority  to  prohibit  the  attendance  at  demonstrations  whila  in 
Miiifewm  under  the  following  conditions: 

a.  At  subversive.  Fascist  or  Communist  meetings; 

b.  in  connection  with  political  and  commerdal  activities; 
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c.  if  wearing  the  imiform  would  discredit  the  militaiy; 

d.  when  specifically  prohibited  by  regulations;  or 

e.  when  the  member's  iq>pearance  in  uniform  would  suggest 
an  endorsement  of  the  group's  views  by  the  Department  of  Defense. 

3.  Generally,  the  prohibition  against  wearing  a  uniform  at 
demonstrations  will  be  bro^y  construed  in  favor  of  the  militaiy.  See  DOD  Dir. 
1334.1  (Wearing  of  the  Uniform). 

C.  Off-base  gathering  places 

1.  The  commanding  officer  may  himself  engage  in  a  prior  restraint 
ly  placing  an  off-base  area  or  activity  "off-limits"  in  an  emergency  situation. 

2.  In  most  other  instances,  however,  the  provisions  of  OPNAVINST 
1620.2/MCO  1620.2_  will  apply  in  which  the  Armed  Forces  Disdplinaiy  Control 
Board,  under  the  control  of  the  area  coordinator,  will  declare  places  "off-limits"  where 
conditions  exist  that  are  detrimental  to  good  health,  welfare,  good  order,  discipline, 
and  morale.  Such  places  may  include,  but  are  not  limited  to: 

a.  Establishments  where  violence  is  commonplace  or  drugs  are 

readily  available; 

b.  establishments  engaging  in  discriminatory  practices;  or 

c.  establishments  where  unhealthy  conditions  prevail. 

3.  A  servioemember  would  be  subject  to  punitive  action  under  article 
92  for  visiting  the  establishment  after  the  off-limits  order. 


MEMBERSHIP  IN  ORGANIZA'HONS 

A.  A  servioemember  may  engage  in  passive  membership  in  an  organization 
withmit  any  sanctions  being  imposed. 

B.  An  effort  to  engage  in  further  activity  may  be  prohibited  by  the 
commaiKiing  officer  if  such  activity  presents  a  dear  and  present  danger  to  good  order, 
morale,  and  disc^line.  For  example,  the  distribution  of  materials  or  the  recruiting 
of  monbers  into  an  oiganization  may  be  inoonrastent  with  such  good  order, 
particularly  if  the  organization  actively  advocates  discriminatoty  pdides,  e.g.,  KKK. 
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SERVICEMEMBERS*  UNIONS 

Pursuant  to  10  U.S.C.  §  976  (1982)  and  SECNAVINST 1600.  lA  (Relationships 
with  Organizations  which  Seek  to  Represent  Members  of  the  Armed  Forces  in 
N^otiation  or  Collective  Bargaining^,  a  military  member  may  not  at  any  time  engage 
in  activities  relating  to  servicemembers'  unions.  The  servicemember  is  prohibited 
from  joining  a  military  labor  organization  and  from  negotiating  terms  and  conditions 
of  military  service.  The  servicemember  (and  civilian  employee)  is  also  prohibited 
from  organizing  or  participating  in  strikes  that  concern  the  terms  or  conditions  of 
military  service. 

RIGHT  OF  PEirnON  (GRIEVANCES) 

Servicemembers  have  several  methods  throu^  which  they  may  present 
complaints  or  grievances,  including; 

1.  Requesting  mast  pursuant  to  Article  1151,  U.S.  Navy  Regulations, 

129Q; 

2.  presenting  viewpoints  through  command-sponsored  councils  and 

committees; 

3.  writing  an  individual  letter  to  his  Congressman,  pursuant  to 
10  U.S.C.  §  1034  (1982)  and  Article  1155,  U.S.  Navy  Regulations.  1990  (This 
authority,  however,  does  not  extend  to  group  petitions.  Approval  must  be  obtained 
from  the  base  commander  before  circulation  on  base  of  petitions  addressed  to 
members  of  Congress.); 

4.  pursuant  to  Article  138,  UCMJ,  filing  a  complaint  against  a 
commanding  officer  who  engages  in  arbitrary  and  capricious  action  (Chapter  III  of  the 
JAG  Manual  details  the  procedural  requirements  in  filing  such  a  complaint); 

a.  The  ofiQoer  exercising  general  court-martial  jurisdiction  will 
conduct  proceedings  on  the  complaint.  If  action  on  the  complaint  is  not  taken  at  the 
dq[>artmental  level,  the  officer  exercising  general  court-martial  jurisdiction  is 
responsible  for  forwarding  a  report  of  the  proceedings  to  the  Secretaiy  of  the  Navy. 

b.  The  commanding  officer  against  whom  the  complaint  is  filed 
must  be  provided  the  opportunity  to  redress  the  wrong  as  a  condition  precedent  to 
any  action  pursuant  to  article  138. 

c.  A  complaint  may  be  withdrawn  at  any  time. 


Naval  Justice  School 
Civil  Law  Division 


35-7 


Rev.  1/92 


Commander's  Handbook 


5.  pursuant  to  Article  1150  of  U.S.  Navv  Reyilationa.  1990.  filing  a 
complaint  against  a  superior  in  rank  or  command,  not  his  commanding  officer,  whom 
the  servicemember  believes  committed  a  wrongdoing  (The  complaint  should  be 
drafted  in  temperate  language.  The  officer  exercising  general  court-martial 
jurisdiction  should  investigate  the  complaint  and  take  appn^riate  action);  and 

6.  per  SECNAVINST  5430.57 _ ,  communicating  with  the  Naval 

Inspector  General. 


POLITICAL  ACTIVITIES 

A.  A  servicemember  may  participate  in  limited  political  activities  while  on 
active  duty,  but,  in  most  circumstances,  is  prohibited  from  becoming  a  candidate  for 
or  holding  partisan  civil  office  and  engaging  in  partisan  political  activities.  DOD 

Dir.  1344.10  (Political  Activities  by  Members  of  the  Armed  Services);  MCO  5370.7 _ 

(Political  Activities);  MILPERSMAN  6210240  (Political  Activities  by  Members  on 
Active  Duty);  SECNAVINST  5370.2J. 

B.  Partisan  political  activity  is  that  which  is  in  support  of,  or  related  to, 
candidates  representing,  or  issues  specifically  identified  with,  national  or  state 
political  parties  and  associated  or  ancillaiy  organizations.  A  civil  office  is  one  which 
involves  the  exercise  of  the  powers  or  authority  of  civil  government,  whether 
appointed  or  elected. 

C.  Authorized  political  activity  includes  the  following: 

1.  Voting  and  exercising  personal  opinions  on  an  issue,  though  not 
as  an  armed  forces  representative; 

2.  writing  a  letter  to  the  editor  e}q)ressing  personal  views  on  public 

issues; 

3.  holding  a  local,  part-time,  nonpartisan  civil  office  with  prior 
SECNAV  approval; 

4.  joining  a  political  club  and  attending  its  meetings  when  not  in 
uniform;  and 

5.  displaying  a  political  sticker  on  one's  private  automobile. 
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D.  Prohibited  activity  by  a  servicemember  on  active  duty  for  more  than  30 
da3r8  includes  the  following: 

1.  Campaigning  as  a  partisan  candidate  for  dvil  office  (this  includes 
membership  on  a  school  board  or  municipal  board  of  health); 

2.  making  a  public  speech  in  a  political  campaign; 

3.  allowing  or  causing  to  be  published  political  articles  signed  or 
authored  by  the  member  for  partisan  purposes; 

4.  making,  soliciting,  or  receiving  a  campaign  contribution  for 
another  member  of  the  armed  forces,  or  for  a  Federal  employee  or  partisan  political 
candidate;  and 

5.  participating  in  any  organized  effort  that  is  associated  with  a 
party  or  candidate  to  transport  voters  to  the  polls. 


SEASONABLE  ACCOMMODATION  OF  BEUGIOUS  PRACTICES 

The  accommodation  of  a  member's  religious  practice  depends  upon  military 
necessity,  and  that  determination  of  military  necessity  rests  entirely  with  the 
commanding  officer.  For  example,  if  a  servicemember  —  who  is  sdieduled  to  stand 
duty  on  Friday  evening  —  requests,  based  on  his  religious  principles,  that  he  not  be 
directed  to  stand  duty  between  sundown  Friday  and  sundown  Saturday,  the 
commanding  officer  should  carefully  consider  granting  that  accommodation  request 
if  others  are  available  to  stand  duty  during  those  hours.  However,  if  no  other  person 
is  reasonably  available  to  stand  duty  at  that  time,  the  commanding  officer  could  order 
that  member  to  stand  duty  based  on  his  determination  of  military  necessity. 

SECNAVINST  1730.8  provides  guidelines  to  be  used  in  Uie  exercise  of 
command  discretion  concerning  the  accommodation  of  religious  practices,  including 
requests  based  on  religious  and  dietary  observances,  requests  for  immunization 
waivers,  and  requests  for  the  wearing  of  religious  items  or  articles  other  than 
religious  jewelry  —  which  is  subject  to  the  same  uniform  regulations  as  nonreligious 
jewelry  —  with  the  tmiform. 

The  issue  of  religious  accommodation  and  the  military  uniform  has  been  an 
area  of  particular  concern  in  recent  years.  In  that  regard,  SECNAVINST  1730.8 
provides  tiiat: 
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A.  Beligioiis  items  or  articles  which  are  not  visible  may  be  worn  with  the 
unif(nrm  as  long  as  they  do  not  interfere  with  the  performance  of  the  member's 
militaiy  duties;  and  that 

B.  religious  items  or  articles  which  are  visible  may  be  authorized  for  wear 
with  the  uniform  if: 

1.  The  item  or  article  is  "neat  and  conservative"  (meaning  that  it  is 
discreet  and  not  showy  in  style,  color,  design,  or  bri^^tness),  that  it  does  not  replace 
or  interfere  with  the  proper  wearing  of  any  authorized  article  of  the  uniform,  and 
that  it  is  not  temporarily  or  permanently  affixed  or  sqppended  to  any  article  of  the 
member's  uniform; 

2.  the  wearing  of  the  item  or  article  will  not  interfere  with  the 
performance  of  the  member's  militaiy  duties  due  to  either  the  characteristics  of  the 
item  or  article,  the  drcumstanoes  of  ite  intended  wear,  or  the  particular  nature  of  the 
member's  duties;  and 


3.  the  item  or  article  is  not  worn  with  historical  or  ceremonial 
uniforms,  or  while  the  member  is  participating  in  review  formations,  honor  or  color 
guards  and  similar  ceremonial  details  and  functions,  or  during  basic  and  initial 
militaiy  skills  or  specialty  training  —  except  during  off-duty  hours  designated  by  the 
cognizant  commander. 

a.  For  example,  within  the  guidelines  given  above,  a  skullcap 
(yarmulke)  may  be  worn: 

(1)  Whenever  a  military  cap,  hat,  or  other  headgear  is 

not  prescribed;  or 

(2)  it  may  be  worn  imderneath  military  headgear  as  long 
as  it  does  not  interfere  with  the  proper  wearing,  function,  or  appearance  of  the 
prescribed  headgem*, 

b.  Several  factors  for  commanding  officers  to  consider  when 
examining  requests  for  religious  accommodations  are: 

(1)  The  importance  of  military  requirements,  including 
individual  readiness,  unit  cohesion,  health,  safety,  morale,  and  discipline; 


requester. 


(2)  the  religious  importance  ofthe  accommodation  by  the 
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(3) 


Freedom  of  EiqpreBaum 


the  cumiilative  impact  of  rq>eated  aooommodatimiB 


(4)  alternative  means  available  to  meet  the  requested 

accommodation;  and 

(5)  previous  treatment  of  the  same  or  similar  requests 
made  for  other  than  religious  reasons. 

c.  Ai^  visible  item  or  artide  of  religious  apparel  may  not  be 
worn  with  the  uniform  until  approved. 

d.  When  a  commanding  officer  denies  a  request  for  religious 
accommodation,  the  member  must  be  advised  of  the  right  to  request  a  review  of  that 
refusal  by  CNO  or  CMC.  That  review  will  normally  occur  within  30  days  following 
the  request  for  review  for  cases  arising  in  the  United  States,  and  within  60  daj^  for 
cases  overseas. 


e.  Administrative  action  (induding  reassignment,  redassifi- 
cation,  or  separation  in  the  best  interests  of  the  service)  consistent  with  SECNAV  and 
service  regulations  is  authorized  if: 

(1)  Bequests  for  accommodation  are  not  in  the  best 

interests  of  the  unit;  and 

(2)  continued  tension  is  apparent  between  the  unit's 
requirements  and  the  individual's  religious  beliefs. 


Naval  Justioe  Sdiod 
CSvil  Law  Dhddon 


36-11 


Rev.  1/92 


NOTES  (omtinued) 


I 

t 


0 


CHAPTER  XXXVI 


RELATIONS  WITH  CIVIL  AUTHORITIES 


CRIMINAL  JURISDICTION  OVER  SERVICEMEMBERS  IN  U.S. 

A.  Delivery  of  personnel 

1.  Federal  civil  authorities.  Members  of  the  armed  forces  will  be 
released  to  the  custody  of  U.S.  Federal  authorities  (FBI,  DEA,  etc.)  upon  request  1^ 
an  agent  of  the  Federal  agency.  The  only  requirements  which  must  be  met  by  the 
requesting  agent  is  that  the  agent  display  proper  credentials  and  a  Fedm^al  warrant 
for  the  arrest  of  the  servicemember.  Actual  production  of  the  warrant  is  required. 
A  judge  advocate  of  the  Navy  or  Marine  Corps  should  be  consulted  before  delivery 
takes  place,  if  reasonably  practicable.  When  military  personnel  are  released  to  U.S. 
Federal  authorities,  agreements  are  not  required  but  the  individual  will  be  returned, 
if  desired,  and  the  costs  of  the  return  will  be  paid  by  the  Justice  Department. 
JAGMAN,  §  0608. 

2.  State  dvil  authorities.  Procedures  to  be  followed  where  custody 
of  a  member  of  the  armed  forces  is  smi^t  ly  state,  local,  or  U.S.  territorial  officials 
depend  upon  whether  the  servicemember  is  within  the  geographical  jurisdiction  of  the 
requesting  authority.  As  where  custody  is  requested  by  Federal  authorities,  the 
requesting  agent  must  not  only  identify  himself  throu|^  proper  credentials  but  must 
also  display  Uie  actual  warrant  for  the  smvioemember’s  arrest.  Additionally,  state, 
local,  and  U.S.  territory  officials  must  sign  a  delivery  agreement  providing  for  tiie  no- 
cost  return  of  the  servicemember  after  civilian  proceedings  have  terminated. 
JAGMAN,  5  0607.  A  sample  agreement  iq>pears  in  iq>pendix  A-6-b  of  the  JAG 
Manual.  Sulgect  to  these  requirements,  the  following  examples  illustrate  the 
(srocedures  to  be  followed: 

a.  E-3  Jones  is  staUoned  ashore  or  afloat  in  a  command 
within  the  gBognq>hical  territory  of  the  requesting  authority.  Generally,  the  request 
will  be  conqtlied  with  by  the  commanding  oflicer.  JAGMAN,  i  0603. 

b.  E-3  Jcmes  is  stationed  ashore  or  afloat  nutaiA*  of  the 
territorial  juriadicti<m  of  the  requesting  authtHity  but  not  ovemMa.  Hie 
servicemember  must  be  informed  of  his  ri|^t  to  require  extradititm.  If  he  does  not 
waive  eaftradituni,  the  requeuing  authority  must  onnplete  extradition  proceedings 
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before  the  Navy  will  release  the  individual.  In  any  event,  release  under  these 
conditions  must  be  made  by  an  officer  exmtasing  general  court-martial  jurisdiction 
(OEGCMJ),  someone  designated  by  him,  or  a  commanding  officer  after  consulting 
with  a  judge  advocate.  JAGMAN,  9  0604.  If  the  servicemember  waives  extradition 
in  wriUng  after  consulting  with  military  or  civilian  1^^  counsel,  the  OEGCMJ  may 
authorize  release  without  an  extradition  order.  A  sanq>le  waivm:  of  jurisdiction 
appears  in  i^p.  A-6-a  of  the  JAO  Manual.  If  the  state  in  which  E-3  Jones  is  located 
requests  cblivery  of  a  servicemember  amnted  by  another  state  (usually  based  upon 
a  fugitive  warrant  or  other  process  from  authorities  of  the  other  state),  the  OEGCMJ 
is  authorized  to  release  Jones  to  the  local  authorities  and  normally  will  do  so; 
however,  absent  waiver  by  Jones,  he  will  then  have  the  oiq[x>rtunity  to  contest 
extradition  within  the  courts  of  the  local  state.  JAGMAN,  9  ()604c. 

c.  E-3  Jones  is  stationed  ashore  overseas  or  is  deployed  and 
is  sought  by  U.S.,  state,  territoiy,  commonwealth,  or  local  authorities.  In  this  case, 
the  request  must  be  fay  the  Department  of  Justice  or  the  governor  of  the  state 
addressed  to  SECNAV  (JAG).  If  received  fay  the  command,  it  must  be  forwarded  to 
JAG.  The  request  must  allege  that  the  man  is  charged,  or  is  a  fugitive  from  that 
state,  for  an  extraditable  crime.  When  all  the  requirements  are  met,  the  Secretary 
will  issue  the  authorization  to  transfer  the  servicemember  to  the  military  installation 
in  the  United  States  most  convenient  to  the  Department  of  the  Navy,  where  he  will 
be  held  until  the  requesting  authority  is  notified  and  complies  with  the  provisions  of 
the  JAG  Manual,  as  appropriate.  JAGMAN,  9  0605;  SECNAVINST  5820  series. 

3.  Restraintofmilitarvoffenders  for  civilian  authorities.  R.C.M.  106, 
MCM  (1984)  provides  that  a  servicemember  may  be  placed  in  restraint  by  military 
authorities  for  civilian  ofienses  upon  receipt  of  a  duly-issued  warrant  for  the 
apprehension  of  the  servicemember  or  upon  receipt  of  information  establishing 
probable  cause  that  the  servicemember  committed  an  offense,  and  upon  reasonable 
belief  that  such  restraint  is  necessary.  Such  restraint  may  continue  only  for  such 
Ume  as  is  reasonably  necessaiy  to  effect  the  delivery.  This  provision  provides  eiqpress 
auUiority  for  restraining  a  militaiy  offender  to  be  delivered  to  law  enforcement 
authorities  of  the  United  States  or  its  political  subdivisions,  but  only  when  such 
restraint  is  justified  under  the  circumstances.  For  delivery  of  a  servicemember  to 
foreign  authorities,  the  applicable  treaty  or  status  of  forces  agreement  should  be 
consulted.  The  provision  does  not  allow  the  military  to  restrain  a  servicemember  on 
behalf  of  civilian  authorities  pending  trial  or  other  diq>oeitk>n.  The  nature  and 
extent  of  restraint  imposed  is  strictly  limited  to  that  reascmably  necessary  to  effect 
the  delivery.  Thus,  if  the  civilian  authorities  are  dilatory  in  taking  custody,  the 
restraint  must  cease.  An  anak^^ous  situation  is  when  civilian  law  enfcmsement 
autlunrities  tonporarily  confine  a  servicemember,  pursuant  to  a  DD-553 
(Deserter/Absmitee  Wanted  fay  the  Armed  Forces  form),  pending  delivmy  to  or  receipt 
fay  military  authorities. 
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4.  Circumstances  in  which  delivery  is  refused 

a.  If  a  servioemember  is  alleged  to  have  committed  several 
offenses,  including  miyoi'  Federal  offeniMs  and  smious  —  but  purely  military  — 
offenses,  Uie  military  offenses  may  be  investigated  and  the  accused  servicemember 
retained  for  prosecution.  This  must  be  reported  immediately  to  JAG  and  to  the 
cognizant  OEGCMJ.  When  military  discqilinaiy  jaroceedings  are  pending,  guidance 
from  a  judge  advocate  of  the  Navy  or  Marine  Craps  diould  be  obtained,  if  reasonably 
practicable,  before  delivery  to  Federal,  state,  or  local  authorities.  JAGMAN,  §§  0610, 
0125. 


b.  Where  a  servicemember  is  serving  the  sentence  of  a  court- 
martial,  Article  14,  UCMJ,  and  JAGMAN,  $  0613,  permit  delivery. 

c.  If  a  commanding  officer  considers  that  extraordinary 
drcumstances  exist  which  indicate  that  delivery  should  be  denied,  then  such  denial 
is  authorized  by  JAGMAN,  §  0610b(2).  This  provision  is  rarely  invoked. 

d.  In  any  case  where  it  is  intended  that  delivery  will  be 
refused,  the  cormnanding  officer  shall  report  the  circumstances  to  the  Judge  Advocate 
General  and  the  area  coordinator  by  message  (or  by  telephone  if  circumstances 
warrant).  The  initial  report  shall  be  confirmed  hy  letter  setting  forth  a  full  statement 
of  the  facts.  JAGMAN,  §  0610d,  app.  A-6-c. 

B.  Recovery  of  military  personnel  firom  dvil  authorities 

1.  General  rule.  For  the  most  part,  dvil  authorities  will  be  able  to 
arrest  and  detain  servicemembers  for  criminal  misconduct  committed  within  their 
territorial  jurisdiction  and  proceed  to  a  final  disposition  of  the  case  without 
interference  firom  the  military.  Military  authorities  have  no  legal  ri^t  or  power  to 
interfere  with  the  dvil  proceedings. 

2.  Whenever  an  accused  is  in  the  custody  of  dvil  authorities  diarged 
with  a  violation  of  local  or  state  criminal  laws  as  a  result  of  the  performance  of 
offkaal  duties,  the  commanding  officer  should  make  a  request  to  the  nearest  U.S. 
attorney  for  tegal  representation.  This  should  be  accomplished  via  the  area 
coordinator,  or  naval  legal  service  office,  if  practicable. 

a.  A  frill  report  of  all  drcumstances  surrramding  the  inddent 
and  any  difficulttes  in  securing  the  assistance  of  the  U.S.  attorney  dimild  be 
fbrwarded  to  JAG. 


b.  Where  the  U.S.  attomqr  declines  rar  u  unable  to  inxivide 
legal  servkses,  the  Judge  Advocate  General  shall  be  advised  of  the  drcumstances. 
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3.  agreements.  In  many  areas  where  mqjor  naval  installationB 
are  located,  local  arrangemmits  and  agreements  have  been  negotiated  between  naval 
commands  and  the  local  civilian  officials  with  regard  to  the  release  of  s^rvicemembers 
to  the  military  before  trial.  These  agreements  are  local  and  informal.  There  is  no 
established  Navy-wide  procedure.  Their  success  depends  upon  the  practical 
relationships  in  the  particular  area.  It  is  the  duty  of  all  commands  within  the  area 
to  comply  with  the  local  procedures  and  make  such  reports  as  may  be  required. 
Normally,  details  of  the  local  procedures  can  be  obtained  firom  the  area  shore  patrol 
headqus^rs,  base  legal  officer,  staff  judge  advocate,  or  similar  official. 

4.  Command  representatives.  The  command  does  not  owe  an 
accused  who  is  held  by  dvil  authorities  in  the  United  States  legal  advice  and  should 
not  take  any  action  which  could  he  construed  as  providing  legal  counsel  to  represent 
an  accused.  The  command,  however,  may  send  a  representative  to  contact  the  dvil 
authorities  for  the  purpose  of  obtaining  information  for  the  command.  As  a  general 
rule,  it  is  improper  to  release  any  personal  information  from  the  records  of  the 
accused,  such  as  NJP  results  or  enlisted  performance  marks,  without  either  the 
servicemember's  voluntary  written  consent  or  an  order  from  the  court  trying  the  case. 

5.  Conditions  on  release  of  accused  to  military  authorities 

a.  If  the  release  of  the  member  is  on  his  personal  recognizance, 
or  on  bail  to  guarantee  his  return  for  trial,  there  is  little  difficulty  and  there  is  no 
objection  to  a  command  receiving  the  servicemember.  The  commanding  officer  upon 
verification  of  the  attending  facts,  date  of  trial  and  approximate  length  of  time  Aat 
should  be  covered  by  leave  of  absence,  should  normally  grant  liberty  or  leave  to 
permit  appearance  for  trial.  See  JAGMAN,  §  0611.  Personal  recognizance  is  an 
obligation  of  record  entered  into  before  a  court  by  an  accused  in  which  he  promises 
to  return  to  the  court  at  a  designated  time  to  answer  the  charge  against  him.  Bail 
involves  the  accused's  providing  some  security  beyond  his  mere  promise  to  appear  at 
the  time  and  place  designated  and  submit  himself  to  the  juri^ction  of  the  court. 
Service  in  the  armed  forces  does  not  release  an  accused  of  the  duty  to  conform  to  the 
requirements  of  release  on  bond  or  recognizance. 

b.  Accepting  custody  of  an  accused  upon  any  conditions  which 
would  bind  naval  authorities  is  not  advised.  There  are  dangers  in  receiving  an 
accused  and  at  the  same  time  promising  to  return  him  for  trial,  since  military 
authorities  are  without  power  to  place  an  accused  in  any  sort  of  pretrial  restraint 
based  on  the  civilian  cha^.  Further,  there  is  no  authnriW  far  anwytiwy  «n 
"**W****  onnditifmK  whatonever.  Cmnmands  may  inform  civilian  authorities  oi 
the  Navy's  customary  pcdky  granting  leave  or  liberty  to  permit  attendance  at 
civilian  trials,  but  the  .TAG  Manual  i^tes  only  that  Navy  policy  is  to  permit 
servioemembers  to  attend  their  trials,  not  to  force  such  attmidance. 
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c.  An  accused  ^ould  not  be  aco^ted  from  dvil  authorities  on 
(  the  condition  that  disdplinaiy  action  will  be  taken  against  him. 

C.  Special  situations 

1.  Interrofation  bv  Federal  dvil  authorities.  Requests  to  interrogate 
suspected  militaiy  personnel  by  the  FBI  or  other  Federal  dvilian  investigative 
agendas  should  be  honored  promptly.  Any  refusal  and  the  reasons  therefor  must  be 
reported  immediately  to  JAG.  JAGMAN,  §  0612. 

2.  Writs  of  habeas  corpus  or  temporary  restraining  orders. 
JAGMAN,  i  0615.  Upon  receipt  of  a  writ  of  habeas  corpus,  temporary  restraining 
mrder,  oar  similar  process,  or  notification  of  a  hearing  on  such,  the  nearest  U.S. 
attorney  should  be  notified  immediately  and  assistance  requested.  A  message  or 
telephone  report  of  the  delivery  of  the  process  or  notification  of  the  hearing  must  be 
made  to  SECNAV  (JAG).  Sfifi  JAGMAN,  iq>p.  A-5-a  for  the  appropriate  OJAG 
litigation  point  of  contact.  An  immediate  request  for  assistance  is  necessary  because 
such  matters  frequently  require  a  court  appearance  with  an  appropriate  response  by 
the  government  in  a  very  short  period  of  time.  When  the  heanng  has  been  completed 
and  the  court  has  issued  its  order  in  the  case,  a  copy  of  the  order  should  be  promptly 
forwarded  to  JAG. 

(  SERVICE  OF  PROCESS  AND  SUBPOENAS 

A.  Service  of  process.  This  is  generally  defined  as  the  establishing  of  the 
court's  jurisdiction  over  a  person  by  the  handing  of  a  court  order  to  the  person  which 
advises  him  of  the  subject  of  the  litigation  and  orders  him  to  iq)pear  or  answer  the 
plaintifTs  allegations  within  a  specified  period  of  time  or  else  be  in  default.  When 
pr<q)erly  served,  the  process  will  make  the  person  subject  to  the  jurisdiction  of  a  dvil 
court. 

1.  Overseas.  A  servicemember’s  amenability  to  service  of  process 
issued  by  a  foreign  court  depends  on  international  agreements  (such  as  the  NATO 
SOFA).  Where  there  is  no  agreement,  guidance  should  be  sou^^t  from  a  local  judge 
advocate  or  OJAG.  JAGMAN,  §  0616a(2). 

2.  Within  the  United  StatCT 

a.  Within  the  jurisdkiicm.  Where  the  member  is  within  the 
jurisdictkm  the  court  issuing  the  iffocess,  the  commanding  ofBcer  shall  pmmit  the 
service  except  in  unusual  cases  where  he  concludes  that  compliance  with  the  mamlate 
oi  the  process  would  seriously  prejudice  the  public  interest  Personnel  serving  on  a 
vesad  within  the  territorial  waters  d  a  state  are  considmed  within  the  jiirisdicticm 
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oi  that  state  Ibr  tlM  puipoae  of  aervioe  iHrooess.  Prooesa  should  not  be  allowed 
within  the  confines  ci  the  command  until  permission  of  the  commanding  <^oer  first 
has  been  obtained.  Where  practicable,  the  commanding  officer  dull  require  that 
process  be  served  in  his  or  bn  presence  or  in  the  jnresence  of  an  officer  designated  by 
the  omunanding  officer.  Commanding  officers  are  required  to  ensure  that  the  nature 
of  the  process  is  eiplained  to  the  mmnbor.  This  can  be  accomplished  hy  a  legal 
assistance  officer.  JAGMAN,  ft  0616a(l). 

b.  Beyond  the  jurisdiction.  Where  the  member  is  bqyond  the 
jurisdiction  of  the  court  issuing  the  process,  commanding  officers  will  permit  the 
service  under  the  same  conditions  as  within  the  jurisdiction,  but  shall  ensure  that  the 
member  is  advised  that  he  need  not  indicate  acoq>tance  of  service.  Furthermore,  in 
most  cases,  the  commanding  officer  should  advise  the  person  concerned  to  seek  l^al 
counsel.  When  a  commanding  officer  has  bem  forwarded  process  with  the  request 
that  it  be  delivered  to  a  person  within  the  command,  it  may  be  delivered  if  the 
servicemember  volimtarily  agrees  to  accept  it.  When  the  servicemember  does  not 
voluntarily  accept  the  service,  it  should  be  returned  with  a  notation  that  the  named 
person  has  refused  to  accept  it.  JAGMAN,  i  0616a(2). 

c.  Arising  firom  official  duties.  Whenever  a  servicemember  or 
civilian  employee  is  served  with  Federal  or  state  court  dvil  or  criminal  process 
arising  firom  activities  performed  in  the  course  of  official  duties,  the  commanding 
officer  should  be  notified  and  provided  copies  of  the  process  and  pleadings.  The 
command  shall  ascertain  the  pertinent  facts,  notify  JAG  (Code  34)  immediately  by 
tel^hone,  and  forward  the  pleadings  and  process  to  that  office.  A  military  member 
may  remove  dvil  or  criminal  prosecutions  fi’om  state  court  to  Federal  court  when  the 
action  is  on  account  of  an  act  done  imder  color  of  office  or  when  authority  is  daimed 
under  a  law  of  the  United  States  respecting  the  armed  forces.  28  U.S.C.  §  1442a 
(1982).  The  purpose  of  this  section  is  to  ensure  a  Federal  forum  for  cases  when 
servicemembers  must  raise  defenses  arising  out  of  their  offidal  duties.  If  a  Fedmral 
mnplqyee  is  sued  in  his  or  her  individual  capadty,  that  employee  may  be  represented 
by  Justice  Department  attorneys  in  state  criminal  proceedings  and  in  dvil  and 
congressional  proceedings.  When  an  employee  believes  he  or  she  is  entitled  to 
representation,  a  request  —  together  with  pleadings  and  process  —  must  be 
submitted  to  the  Judge  Advocate  General  via  the  individual's  commanding  officer. 
The  commanding  officer  shall  endorse  the  request  and  submit  all  pertinent  data  as 
to  whether  the  employee  was  acting  within  the  scqpe  of  employment  at  the  time  of 
the  inddent  <mt  of  which  the  suit  arose.  If  the  Justice  Department  determines  that 
the  employee's  actions  reasonably  8q>pear  to  have  been  performed  within  the  scope 
oi  employment  and  that  representatiem  is  in  the  interest  of  the  United  States, 
representation  will  be  provided.  JAGMAN,  i  0616b. 
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3.  Service  not  allowed.  In  any  case  where  the  commanding  officer 
refuses  to  allow  service  of  process,  a  report  shall  be  made  to  SECNAV  (JAG)  by 
telephone  or  message  as  expeditioiufy  as  the  drcumstances  allow  or  warrant. 
JAGMAN,  §  0616e. 

4.  T^ave/liherty.  In  those  cases  where  personnel  either  are  served 
with  process  or  vohmtarify  accept  service  of  process,  leave  or  liberty  should  be 
granted  in  order  to  comply  with  the  process,  tmless  it  will  prejudice  the  b^t  interests 
of  the  naval  service.  JAGMAN,  §  ()616d. 

B.  Subpoenas.  A  subpoena  is  a  court  order  requiring  a  person  to  testify  in 
either  a  dvil  or  criminal  case  as  a  witness.  The  same  considerations  exist  in  this 
instance  as  ipply  in  the  case  of  service  of  process,  except  for  special  rules  where 
testimony  is  required  on  behalf  of  the  U.S.  in  criminal  and  dvil  actions,  or  where  the 
witness  is  a  prisoner. 

1.  Witness  on  behalf  of  the  Federal  government.  Where  Department 

of  the  Navy  interests  are  involved  and  departmental  personnel  are  required  to  testify 
for  the  Navy,  the  Naval  Military  Personnel  Command  or  CMC  will  direct  the  activity 
to  which  the  witness  is  attached  to  issue  TAD  orders.  Costs  of  such  orders  shall  be 
borne  that  same  command.  In  the  event  Department  of  Navy  interests  are  not 
involved,  the  Navy  will  be  reimbursed  by  the  concerned  Federal  agency.  JAGMAN, 
}  0618a. 


2.  Witness  on  behalf  of  accused  in  Federal  court.  When  naval 
personnel  are  served  with  a  subpoena  and  the  appropriate  fees  and  mileage  are 
tendered,  commanding  officers  should  issue  no-cost  permissive  orders  unless  the 
public  interest  would  be  seriously  prejudiced  by  the  member's  absence  from  the 
command.  JAGMAN,  §  0618b. 

3.  Witness  on  behalf  of  party  to  dvil  action  or  state  criminal  action 
with  no  Federal  government  inter^t.  The  commanding  officer  normally  will  grant 
leave  or  liberty  to  the  person,  provided  such  absence  will  not  prejudice  the  best 
interests  of  the  naval  service.  If  the  member  is  being  called  as  a  witness  for  a 
nraigovemmental  party  only  because  of  performance  of  official  duties,  the 
commanding  officer  is  authorized  to  issue  the  member  permissive  orders  at  no 
expense  to  the  government.  JAGMAN,  §S  0617,  0618b. 

4.  WifaaesB  »  a  pasonei.  JAGMAN,  §  0619. 

a.  Criminal  casra.  SECNAV  (JAG)  must  be  contacted  for 
pomissran  whkh  normally  will  be  granted.  Failure  to  produce  the  prisoner  as  a 
witness  may  result  in  a  court  order  requiring  such  production. 
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b.  Civil  action.  The  member  will  not  be  released  to  appear, 
regardless  of  whether  it  is  a  Federal  or  state  court  making  the  request.  A  deposition 
may  be  taken  at  the  place  of  confinement  subject  to  reasonable  conditions  and 
limitations  imposed  by  the  prisoner's  command. 

5.  Pretrial  interviews  concerning  matters  arising  out  of  official 
duties.  Requests  for  interviews  and/or  statements  by  parties  to  private  litigation 
must  be  forwarded  to  the  commanding  officer/officer  in  charge  of  the  cognizant  naval 
legal  service  office  or  Marine  Corps  staff  judge  advocate.  These  interviews  will  be 
conducted  in  the  presence  of  an  officer  designated  by  the  commanding  offlcer/offloer 
in  charge,  naval  legal  service  ofGce,  or  Marine  Corps  staff  judge  advocate  who  will 
ensure  that  no  line  of  inquiiy  is  permitted  which  may  disclose  or  compromise 
classified  information  or  otherwise  prejudice  the  security  interests  of  the  United 
States. 


6.  Release  of  official  information  for  litigation  purposes  and 
testimony  bv  Department  of  the  Naw  personnel.  SECNAVINST  5820.8  series 
provides  that  Department  of  the  Navy  personnel  shall  not  provide  official 
information,  testimony,  or  documents;  submit  to  interview;  or  permit  a  view  or  visit 
for  use  in  Federal  courts,  state  courts,  foreign  courts,  and  other  governmental 
proceedings  without  proper  authorization.  Additionally,  DON  personnel  shall  not 
provide,  with  or  without  compensation,  opinion  or  expert  testimony  concerning  DoD 
information,  subjects,  personnel,  or  activities  —  except  on  behalf  of  the  United  States 
or  a  party  represent^  by  the  Department  of  Justice  —  or  with  written  special 
authorization.  The  above  instruction  outlines  determining  authorities,  the  required 
contents  of  a  proper  request  by  a  requester,  and  consideration  in  granting  or  denying 
a  request  for  official  information.  JAGMAN,  §§  0522  -  0529. 

C.  Jury  duty.  Active-duty  servicemembers  are  exempted  from  service  on 
Federal  juries.  DoD  Directive  5525.8  (Service  of  the  Armed  Forces  on  State  and  Local 
Juries).  Servicemembers  are  exempt  from  jury  duty  when  it  imreasonably  interferes 
with  performance  of  their  military  duties  or  adversely  affects  the  readiness  of  a  unit, 
command,  or  activity.  Special  court-martial  convening  authorities  are  empowered 
to  make  the  decision  and  the  decision  is  final.  All  personnel  assigned  to  operating 
forces,  in  a  training  status,  or  stationed  outside  the  United  States  are  exempt  from 
serving  on  a  state  or  local  jury.  Servicemembers  who  serve  on  state  and  local  juries 
shall  not  be  charged  leave  or  lose  any  pay  entitlements  during  the  period  of  service. 
All  fees  accrued  to  members  for  juiy  service  are  payable  to  the  U.S.  Treasury. 
Members  are  entitled  to  any  reimbursement  from  the  state  or  local  jury  authority  for 
expenscB  incurred  in  the  performance  of  juiy  duty  (such  as  for  transportation,  costs 
of  parking  fees,  etc.).  Commanding  ofllcers  are  responsible  for  notifying  Uie 
responsible  state  or  local  official  of  this  exemption  when  a  ser\doemember  is 
summoned.  SECNAVINST  5822.2. 
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FOREIGN  CRIMINAL  JURISDICTION  OVER  U.S.  SERVICEMEMBERS 

A.  Aboard  U.S.  warships.  A  warship  is  considered  an  instrumentality  of 
a  nation  in  the  exercise  of  its  sovereign  power.  Therefore,  a  U.S.  warship  is 
considered  to  be  an  extension  of  U.S.  territoiy.  As  such,  it  is  under  the  exclusive 
jurisdiction  of  the  United  States,  and  is  thus  immune  from  any  other  nation's 
jurisdiction  during  its  entry  and  stay  in  foreign  ports  and  territorial  waters  as  well 
as  on  the  hig^  seas.  Attachment  or  libel  in  admiralty  may  not  be  taken  or  effected 
against  a  warship  for  recovery  of  possession,  for  collision  damage,  or  for  salvage 
charges.  The  commanding  officer  of  a  ship  shall  not  permit  his  ship  to  be  searched 
by  foreign  authorities  nor  shall  he  allow  personnel  to  be  removed  from  the  ship  by 
foreign  authorities.  If  the  foreign  authorities  use  force  to  compel  submission,  the 
commanding  officer  should  resist  with  the  utmost  of  his  power.  Except  as  provided 
by  international  agreement,  the  rules  for  a  shore  activity  are  the  same.  U.S.  Naw 
Regulations,  1990.  art.  0828.  In  addition,  the  laws,  regulations,  and  discipline  of  the 
United  States  may  be  enforced  on  board  a  U.S.  warship  (personal  and  territorial 
jurisdiction)  within  the  territorial  precincts  of  a  foreign  nation  without  violating  that 
nation's  sovereignty.  A  warship  present  in  a  foreign  port  is  expected  to  comply 
voluntarily  with  applicable  health,  sanitation,  navigation,  anchorage,  and  other 
regulations  of  the  territorial  nation  governing  her  admission  to  the  port.  Failure  to 
comply  may  result  in  the  lodging  of  a  diplomatic  protest  by  the  host  nation  and  the 
possible  ordering  of  the  warship  to  leave  the  port  and  territorial  sea.  If  such 
sanctions  were  imposed,  immunity  from  seizure,  arrest,  or  detention  by  any  legal 
means  would  remain  in  force. 

B,  Overseas  ashore.  JAGMAN,  §  0609. 

1.  Servicemembers.  Military  personnel  visiting  or  stationed  ashore 
overseas  are  subject  to  the  civil  and  criminal  laws  of  the  particular  foreign  state 
("territorial  jurisffiction").  The  United  States  has  negotiated  agreements,  generally 
known  as  status  of  forces  agreements  (SOFA's),  with  all  countries  where  its  forces  are 
stationed.  Under  most  SOFA's,  the  question  of  whether  the  U.S.  servicemember  will 
be  tried  for  crimes  committed  by  U.S.  authorities  or  by  foreign  authorities  depends 
on  which  coimtry  has  "exclusive"  or  "primary”  jurisdiction.  Exclusive  jurisdiction 
exists  when  the  act  constitutes  an  offense  against  only  one  of  the  two  states  (e.g., 
unauthorized  absence).  Those  areas  constituting  violations  under  both  the  UCMJ 
and  foreign  law  are  subject  to  concurrent  jurisdiction.  This  situation  raises  the 
question  of  which  state  has  "primary"  jurisdiction.  The  United  States  will  normally 
have  primary  jurisdiction  over  military  personnel  for: 

a.  Offenses  solely  against  the  property  or  security  of  the 

United  States; 
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2.  actual  or  alleged  mistreatment  by  foreign  authorities; 

3.  actual  or  probable  publidiy  adverse  to  the  United  States; 

4.  congressional,  domestic,  or  foreign  public  interest  is  likely  to  be 

aroused; 

5.  a  jurisdictional  question  has  arisen; 

6.  the  death  of  a  foreign  national  is  involved;  or 

7.  capital  punishment  might  be  imposed. 

The  reportingprovisions  of  OPNAVINST  3100.6  series  (OPREP-3 
Navy  Blue  Reports)  apply  in  appropriate  circumstances.  Local  regulations  and 
chain-of-command  directives  will  also  dictate  what  reports  are  required. 

E.  Custody  rules.  When  a  servicemember  is  arrested  and  accused  of  a 
crime,  which  country  retains  custody  of  the  individual  is  determined  by  the  existing 
SOFA  with  the  host  country.  General  rules  in  this  area  follow: 


ARRESTED  BY  PRIMARY  JURISDICTION  CUSTODY 


U.S.  Authorities 
Foreign  Authorities 
U.S.  Authorities 


U.S. 

U.S. 

Foreign  Country 


Foreign  Authorities  Foreign  Country 


U.S. 

Turn  over  to  U.S. 

U.S.  custody  until 
officially  charged  or 
agreement  provides  for 
U.S.  custody  until 
criminal  proceedings 
completed 

Host  country  may 
maintain  custody  or  turn 
over  to  U.S.  authorities 
until  criminal  proceedings 
completed 


Conunanding  oflioers  should  be  aware  that,  except  when  provided 
by  agreement  between  the  United  States  and  the  foreign  nation  concerned,  there  is 
no  authority  to  deliver  militaiy  or  civilian  persons  in  the  Department  of  the  Navy, 
or  their  dependents,  to  foreign  authorities.  JAGMAN,  $  0609.  Where  a  U.S. 
servicemember  is  in  Uie  hands  of  foreign  authorities  and  is  chaiged  with  the 
commission  of  a  crime,  regardless  of  where  it  took  place,  the  commanding  officer 
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should  report  the  matter  to  JAG  and  othmr  higgler  authorities  for  guidance.  Since 
eiq)editiou8  release  from  foreign  incarceration  is  a  matter  of  utmost  intorest,  delay 
should  be  avoided  at  all  cost.  To  secure  tiie  release  of  U.S.  military  persoimel  held 
hy  foreign  authorities,  U.S.  military  authorities  may  give  assurances  that  the 
servioemember  will  not  be  removed  firom  the  host  country  mmept  on  due  notice  and 
adequate  opportunity  by  the  foreign  authorities  to  object  to  that  action.  In 
iq)propriate  cases,  military  authorities  may  order  pretrial  restraint  of  the 
servioemember  in  a  U.S.  facility  to  ensure  his  or  her  presence  at  trial  on  foreign 
charges. 

F.  Procedural  safeguards.  If  a  servioemember  is  to  be  tried  for  an  offense 
in  a  foreign  court,  he  is  entitled  to  certain  safeguards.  The  ri^ts  guaranteed  under 
the  NATO  Status  of  Forces  Agreement  (SOFA)  include  the  following: 

1.  A  prompt  and  speedy  trial; 

2.  to  be  informed  in  advance  of  trial  of  the  specific  charge  or  charges 
made  against  him; 

3.  to  be  confronted  with  the  witnesses  against  him; 

4.  to  compel  the  appearance  of  witnesses  in  his  favor  if  they  are 
within  the  jurisdiction  of  the  state; 

5.  to  have  legal  representation  of  his  own  choice; 

6.  to  have  the  services  of  a  competent  interpreter  if  necessazy;  and 

7.  to  communicate  with  representatives  of  the  U.S.  Government  and, 
when  the  rules  permit,  to  have  such  representatives  present  at  his  trial. 

These  rights  are  also  provided  for  in  most  nations  where  status 
agreements  exist.  The  in-court  observer  is  not  a  participant  in  the  defense  of  the 
servioemember,  but  rather  reports  to  higher  authority  as  to  whether  the  safeguards 
guaranteed  hy  the  SOFA  were  followed  and  whether  or  not  a  fair  trial  was  received. 
Section  1037  of  title  10,  United  States  Code,  authorizes  the  armed  forces  to  pay 
counsel  fees,  bail,  court  costs  and  other  related  esqzenses  —  such  as  interpreter's  fees 
—  for  servicemembers  tried  in  foreign  courts. 
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C«ANTING  OF  ASYLUM  AND  TEMPORARY  REFUGE 

A.  References 

1.  U.S.  Naw  Repilatioiis.  1990.  art.  0939 

2.  SECNAVINST  5710.i£2  of  7  Oct  1972,  with  change  1  of  15  Aug 
1973  and  change  2  of  23  Sep  1983,  Subj:  Procedures  for  handling  requests  for 
political  asylum  and  temporary  refuge 

B.  Synopsis  of  provisioiiB 

1.  The  provisions  of  the  basic  references  for  granting  asylum  or 
temporary  refuge  to  foreign  nationals  d^nd  on  where  the  request  is  made. 
Basically,  if  the  request  is  made  either  in  U.S.  territory  (the  50  states,  Puerto  Rico, 
territories,  or  possessions)  or  on  the  high  seas,  the  iq)plicant  will  be  received  onboard 
the  naval  installation,  aircraft,  or  vessel  where  he  seeks  asylum.  If  a  request  for 
asylum  or  refuge  is  made  in  territory  or  territorial  seas  under  foreign  jurisdiction,  the 
applicant  normally  will  not  be  received  onboard  and  should  be  advised  to  iq>ply  in 
person  at  the  nearest  American  consulate  or  Embas^.  Under  these  drcumstances, 
an  iq>plicant  may  be  received  onboard  and  given  temporary  refuge  only  under 
extreme  or  exceptional  drcumstances  where  his  life  or  safety  is  in  imminent  danger 
(e.g.,  where  he  is  being  pursued  by  a  mob). 

2.  Regardless  of  the  location  of  the  unit  involved,  any  action  taken 
upon  a  request  for  asylum  or  refuge  must  be  reported  to  CNO  or  CMC,  as 
appropriate,  by  the  fastest  available  means.  Telephone  or  other  voice  communication 
is  preferred  but,  in  any  case,  an  immediate  precedence  message  (info:  SECSTATE) 
must  be  sent  confirming  the  telephone  or  voice  radio  report.  All  requests  from  foreign 
governments  for  release  of  the  applicant  will  be  referred  to  CNO/CMC  and  the 
requesting  authorities  shall  be  advised  of  tiie  referral. 

3.  In  any  case,  once  an  applicant  has  been  received  onboard  an 
installation,  aircraft,  or  vessel,  he  will  not  be  turned  over  to  foreign  ofiidals  without 
personal  permission  from  the  Secretary  the  Navy  or  hi^er  authority  —  regardless 
of  where  the  accepting  unit  is  located. 

4.  Personnel  of  the  Department  of  the  Navy  are  prohibited  frmn 
directly  or  indirectly  inviting  persons  to  seek  asylum  (ht  temporary  refuge.  No 
infcnrmation  concerning  a  request  for  political  asylum  or  temporary  refuge  will  be 
released  to  the  public  or  media  without  the  prknr  ipproval  of  the  Assistant  Secretary 
of  Defense  Public  Affairs. 


( 
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POSSE  COBOTATUS 

A.  Rrferences 

1.  Posse  Comitatus  Act,  18  U.S.C.  i  1385  (1982). 

2.  Military  Corporation  with  Civilian  Law  EbifcHroementC)£SciaIs,  10 
U.S.C.  M  371-378  (1982). 

3.  DoD  Dir.  5526.5  of  16  Jan  1986,  DoD  Corperation  with  Civilian 
Law  Enforcement  OfBdals. 

4.  SECNAVINST  5820.7  aeries  of  28  Mar  1988,  Sulg: 
COOPERATION  WITH  CIVILIAN  LAW  ENFORCEMENT 
OFFICIALS 

B.  Statutory  authority.  The  Posse  Comitatus  Act  provides  that: 

Whoevor,  except  in  cases  and  under  drcumatances 
expressly  authorised  fay  the  Constitution  or  Act  of 
Congress,  willfully  uses  any  part  of  the  Army  or  the  Air 
Force  as  a  posse  comitatus  or  (^herwise  to  execute  the  laws 
shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  two  years  or  both. 

C.  Navy  policy.  Althouj^  not  express^  applicable  to  the  Navy  and  Marine 
Corps,  the  Act  is  regarded  as  a  statement  (tf  Federal  policy  which  has  been  adcpted 
for  the  Department  of  the  Navy  by  Secretarial  regulation,  Le.,  SECNAVINST 
5820.7B. 

D.  EMCUtion  of  avil  defined.  The  prohibition  on  use  of  military 
personnel  as  "a  posse  comitatus  or  otherwise  to  execute  the  laws”  prohibits  the 
following  forms  of  direct  assistance: 

1.  Interdiction  of  a  vehicle,  vessel,  aircraft,  or  other  similar  activity; 

2.  a  search  or  seisure; 

3.  an  arrest,  stop  and  firisk,  or  similar  activity; 

4.  use  <rfmilitaryp«rsonnd  for  surveillanoe  or  pursuit  ^individuals, 
or  as  informants,  undercover  agents,  invertigatarB,  or  interrogators;  and 
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5.  any  other  activity  whidi  subjects  civilians  to  the  of 

military  power  that  is  regulatory,  proscriptive,  or  ocmqpulsoiy  in  nature. 

E.  "Armed  fiireew"  HgfinAH  The  prohibitions  of  the  Posse  Comitatus  Act  are 
applicable  to  membors  of  the  Navy  and  Marine  Corps  acting  in  an  <^Bcial  capacity. 
Acoordinfi^,  it  does  not  h>: 

1.  A  sm^oemember  off  duty,  acting  in  a  jaivate  capacity,  and  not 
under  the  direction,  control,  or  suggestkm  of  DON  authorities; 

2.  a  member  of  a  Reserve  oonqMnent  not  on  active  duty  or  active 
duty  for  training  or 

3.  civilian  qpedal  agents  of  the  Naval  Investigative  Service 
performing  assigned  duties  under  SECNAVINST  5520.3. 

F.  Posse  Comitatus  oceptions 

1.  Use  of  information  onllerted  diiriny  military  operations.  All 
information  collected  during  the  normal  course  of  military  (Operations  which  may  be 
relevant  to  a  violation  of  Federal  or  state  law  shall  be  forwarded  to  the  local  Naval 
Investigative  Service  field  office  or  other  authorized  activity  for  dissemination  to 
apprtopriate  civilian  law-enforcement  officials  pursuant  to  SECNAVINST  5320.3.  The 
ne^  of  civilian  law-enforcement  officials  may  even  be  considered  in  scheduling 
routine  training  missions.  This  does  not,  however,  permit  the  planning  or  creation 
of  missions  or  training  for  the  primary  purpose  of  aiding  civilian  law-enforcement 
officials,  nor  does  it  permit  conducting  training  or  missions  for  the  purpose  of 
routinely  collecting  information  about  U.S.  citizens. 

2.  Use  of  aquipment  and  facilitiftB.  Navy  and  Marine  Corps  activities 
may  make  available  eqpripment,  base  facilities,  or  reseai^  facilities  to  Federal,  state, 
or  lo(»l  civilian  law-enforcement  officials  for  law-enforcement  purposes  whmi 
approved  by  premier  authority  unefor  SECNAVINST  5820.7  series. 

3.  Use  of  Depaitmant  of  the  Naw  personnel 

a.  Military/foreign  affairs  purposes.  Actions  that  are  taken  for 
the  primary  purpose  ct  ftirthering  a  military  or  foreign  affairs  functiem  the  United 
Statw  (e.g.,  mforomnent  ot  the  UCMJ,  maintenance  ot  law  and  ender  (m  a  military 
installation,  protection  d  dasaified  military  informatfon  or  eqpityment)  are  not 
restricted  by  the  Posse  Omiitatus  Act,  regardless  of  ircidmital  bm^ts  to  civilian 
law-miforoement  authoritieo. 
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b.  Ebqneaa  atatutoiy  authority.  Certain  laws  permit  direct 
militaxy  participation  in  civilian  law  enforcement  for  sunnneeakm  of  inaurrection  or 
draneetk  vudemx;  inrotection  of  the  Preddent,  Vice  Preaidmit,  and  other  designated 
dignitaries;  and  assistance  in  the  case  of  crimes  against  members  of  Congress,  foreign 
officials,  and  other  intemationaUy  protected  persons. 

c.  Operation  and  maintenance  of  equipment.  Where  the 
training  of  non-DoD  personnel  is  infeasibie  or  impractical.  Department  of  the  Navy 
personnel  may  qperate  or  maintain,  or  assist  in  operating  or  maintaining,  equipment 
made  available  to  civilian  law-enforcement  authorities. 

d.  Training  and  export  advice.  Navy  and  Marine  Corps 
activities  may  provide  training  on  a  small  scale  and  &qpert  advice  to  Federal,  state, 
and  local  civilian  law-enforcement  officials  in  the  operation  and  maintenance  of 
equipment. 


e.  Secretarial  authorization.  The  DON  Posse  Comitatus  Act  policy  is 
suhiect  to  Secretarial  exertions  on  a  case-by-case  basis. 

4.  Reimbursement.  As  a  general  rule,  reimbursement  is  required 
when  equipment  or  services  are  provided  to  agencies  outside  DoD.  When  DON 
resources  are  used  in  siqpport  of  civilian  law-enforcement  efforts,  the  costs  shall  be 
limited  to  the  incremental  or  marginal  costs  incurred  by  DON.  SECNAV  waivers  are 
available  in  some  instances. 


B 
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CHAPTER  XXXVn 


LEGAL  ASSISTANCE 


i 

\ 


LEGAL  ASSISTANCE 

A.  Legal  assistance  officers.  All  active  duty  judge  advocates  are  legal 
assistance  officers. 

B.  Scope 

1.  Regular  program 

a.  Eligible  personnel  include  all  active  duty  members  and  their 
dependents,  allied  personnel,  civilians  (other  than  local-hire)  serving  overseas, 
retired  personnel  and  their  dependents,  and  survivors  of  members  of  the  armed  forces 
who  would  be  eligible  were  the  servioemember  alive.  Active  duty  personnel  and  their 
dependents  have  preference. 

b.  The  statutory  authority  for  permitting  legal  assistance  to 
servicemembers  [10  U.S.C.  §  1044]  provides  that  "subject  to  the  availability  of  legal 
stair  resources,  the  Secretary  concerned  may  provide  legal  assistance  in  connection 
with  their  personal  dvil  legal  affairs....” 

2.  Expanded  Legal  Assistance  Program  (ELAP).  This  program  is 
available  only  in  a  limited  number  of  areas  because  of  the  amoimt  of  time  needed  to 
process  a  case  throu^  the  dvil  courts.  Sin^^e  persoimel  E-3  and  below,  and  married 
personnel  E-4  and  below  and  their  dependents,  are  eligible  for  the  program. 
Personnel  in  other  paygrades  could  be  eligible  for  the  program  if  it  can  be  shown  that 
they  cannot  afford  the  services  of  a  dvilian  attorn^. 


FAMILY  LAW 

A.  Nonsupport 

1.  Referiin«ii:  MHi’ERSMAN,  art.  6210120;  LEGADMINMAN, 

para.  8002. 


( 
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2.  The  MILPERSMAN  and  LEGADMINMAN  discuss  dependent 
support  and  provide  guidelines  for  the  amount  of  support.  These  tables  are  only 
guidelines  for  use  in  counseling  members  on  their  obligations. 

3.  It  is  the  policy  of  the  Navy  and  Marine  Corps  that  all  personnel 
will  provide  continuous  and  adequate  support  to  their  lawful  dependents. 

a.  Members  must  support  their  spouses  unless: 

(1)  There  is  a  court  order  (i.e.,  divorce  decree,  legal 
separation,  etc.)  which  relieves  the  member  of  that  obligation; 

(2)  the  spouse  gave  up  their  rig^t  to  support  in  writings 

(3)  there  is  mutual  agreement  of  the  parties  (e.g.,  a 
written  separation  agreement);  or 


(4)  the  Navy  Family  Allowance  Activity  or  Commandant 
of  the  Marine  Corps  grants  a  waiver  of  support.  The  waiver  must  be  requested  in 
writing  and  is  limited  to  those  cases  involving  desertion,  inndelity,  or  physical  abuse. 


unless: 


b.  Lawful  minor  dependents  must  be  supported  at  all  times 


(1)  The  child  is  adopted  by  another;  or 

(2)  a  custody  and  support  order  Rp«^firally  relieves  the 
member  of  any  support  obligation.  The  conduct  of  the  custodial  spouse  does  not  affect 
the  obligation  to  pay  support  (e.g.,  refusal  to  grant  visitation  ri^ts  or  cohabitation). 
The  proper  remedy  is  a  modification  of  the  custody  decree. 

c.  Use  the  support  guidelines  in  the  MILPERSMAN  and 
LEGADMINMAN  when  counseling  a  member  as  to  what  constitutes  "adequate 
support."  Keep  in  mii^  that  these  are  only  guidelines. 

d.  If  the  member  refuses  to  provide  support,  they  should  be 
counseled  on  the  possible  penalties.  These  include: 

(1)  Lower  evaluation  marks,  especially  in  the  areas  of 
reliability  and  personal  behavior; 

(2)  administrative  separation  for  misconduct,  pattern  of 
misconduct  (Uiis  could  result  in  an  OTH  separation); 
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(3)  gurnishment  of  pay  fay  a  civilian  court  with  proper 
jurisdiction  (see  para.  D  faelow); 

(4)  diac^linary  action  under  the  UCMJ,  Art.  134,  for 
dishonorable  ftulure  to  pay  a  debt; 

(5)  the  finance  center  may  recoup  previously  paid  BAQ 
and  withhold  future  BAQ; 

(6)  the  •  member  may  not  be  recommended  for 

reenlistment;  and/or 

(7)  loss  of  tax  exemption  for  the  dependent. 

B.  Paternity  complaints 

1.  TiAfwrpwfies:  MILPERSMAN,  art.  6210125;  LEGADMINMAN,  para. 

8005. 

2.  Complaints  alleging  that  a  servicemember  is  the  father  of  an 
illegitimate  child  may  be  received  by  the  command  before,  as  well  as  after,  the  birth 
of  the  baby.  Neither  dvil  law  nor  naval  regulations  require  a  man  to  many  the 
mother  of  his  child.  Local  law,  however,  generally  requires  that  a  father  support  his 
natural  children,  and  Navy  and  Marine  Corps  policy  concerning  support  of 
dependents  84;)plie8  equally  here.  In  many  cases,  a  proper  solution  to  a  paternity 
problem  involves  not  only  the  legal  assistanoe  officer  who  will  advise  the  member  as 
to  his  l^;al  obligations  and  liabilities,  but  also  the  chaplain,  who  may  advise  the 
member  conceming  the  moral  aspects  of  the  situation. 

3.  Procedures:  Upon  receipt  of  a  paternity  complaint,  the  command 
concerned  will  arrange  for  the  interview  of  the  servicemember  and  action  will  be 
taken  as  follows: 


a.  .Tudicial  order  or  decree  of  paternity  or  support.  If  a  judicial 
order  qc  decree  of  paternity  or  support  is  rendered  fay  a  State  or  foreign  oouoi  of 
competent  jurisdiction,  the  member  shall  be  advised  that  he  is  eiqpected  to  provide 
financial  assistance  to  the  child  r^ardless  of  any  doubts  of  paternity  he  may  have. 
Questions  concerning  the  competency  of  the  court  to  enter  such  a  decree  against  the 
servicemember,  particularly  one  not  present  in  coxirt  at  ^e  time  the  order  or  deoee 
was  rendered,  should  be  directed  to  a  l^pal  assistanc3  officer. 

b.  AfflrnnwlftdgBmemt  of  paternity.  If,  in  the  absence  of 
action  declaring  him  the  father,  a  member  admits  to  paternity  or  the  legal  obligation 
to  supptHi  the  child,  he  shall  be  informed  that  he  is  e)q)ected  to  famish  suppmt 
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payments  for  the  child  and  he  should  be  covmseled  as  to  his  moral  obligation  to  assist 
in  the  payment  of  prenatal  expenses.  He  should  be  advised  to  consult  with  the 
nearest  legal  assistance  ofilcer  before  making  the  first  support  payment  or  before 
corresponding  with  the  child's  mother.  The  member  should  be  advised  that,  once 
support  payments  are  begun,  the  child  will  probably  qualify  for  an  armed  forces 
dependents'  identification  card.  See  NAVMILPERSCOMINST  1750.1  series. 

c.  Disputed  or  questionable  cases.  When  no  legal  action  has 
determined  the  paternity  of  the  child  and  the  servicemember  disputes  or  is  uncertain 
of  the  accusation  of  the  child's  mother,  he  should  be  referred  immediately  to  the 
nearest  legal  assistance  officer.  Since  many  states  construe  an  offer  of,  or  actual 
payment  of,  any  support  for  the  child  as  an  admission  of  paternity,  the 
servicemember  should  not  be  advised  or  directed  to  make  any  payments  or  give  any 
indication  of  intent  to  provide  financial  support  before  he  has  consulted  with  the  legal 
assistance  officer. 

4.  Correspondence.  Replies  to  individuals  concerning  paternity  cases 
should  be  as  kind  and  sympathetic  as  circumstances  permit.  MILPERSMAN,  art. 
6201025;  LEGADMINMAN,  para.  8005.  Article  6210125.5  of  the  MILPERSMAN  sets 
'ul  sample  replies  which  may  be  appropriate  in  some  cases. 

C.  Uniformed  Services  Former  Spouses'  Protection  Act  (USFSPA) 

1.  This  Federal  law  permits,  but  does  not  require,  state  courts  to 
treat  disposable  military  retired  or  retainer  pay  as  community  property,  in 
accordance  with  state  law,  in  marital  dissolution  actions.  In  effect,  military 
retirement  pay  can  be  treated  by  the  state  court  as  a  pension  fund  constituting  a 
marital  asset  which  can  be  divided  and  distributed  as  part  of  a  court  order  of  divorce, 
dissolution,  or  legal  separation. 

2.  Major  provisions  of  this  Act  include: 

a.  A  limit  of  50%  on  the  total  amount  of  the  disposable  retired 
or  retainer  pay  that  can  be  distributed  by  the  state  court  order.  However,  the 
payment  of  this  maximiun  amount  will  not  relieve  a  member  from  liability  for  the 
payment  of  alimony,  child  support,  or  other  payments  required  by  a  court  order. 

b.  A  requirement  that  the  spouse  or  former  spouse  to  whom 
pa3rments  are  to  be  made  must  have  been  married  to  the  servicemember  whose 
retired  or  retainer  pay  is  to  be  divided  for  a  period  of  at  least  ten  years,  which 
overlap  ten  years  of  creditable  military  service,  in  order  for  that  spouse  or  former 
spouse  to  be  able  to  receive  the  court-ordered  payments  directly  from  the  militaiy 
finance  center. 
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c.  Requiring  the  state  court  to  have  jurisdiction  over  the 
respondent  member.  That  jurisdiction  may  be  obtained  only  by: 

(1)  The  in-state  residence  of  the  member,  other  than 
presence  in  the  jurisdiction  due  to  militaiy  orders; 

(2)  the  consent  of  the  member;  or 

(3)  domicile  in  ilie  jurisdiction. 

d.  The  Act  also  provides  limited  medical,  exchange,  and 
commissary  privileges  to  an  unremarried  former  spouse  if  the  following  conditions  are 
met: 


(1)  The  marriage  lasted  at  least  20  years;  and 

(2)  the  former  spouse  does  not  have  medical  coverage 
under  an  employer-sponsored  health  plan  (this  provision  afliects  medical  benefits 
only;  dental  and  other  coverages  are  still  allowed);  and 

(3)  either: 

(a)  The  retired  member  was  in  the  service  for  at 
least  20  years  while  married  to  the  former  spouse,  or 

(b)  the  retired  member  was  in  the  service  for  at 
least  15  years  while  married  to  this  former  spouse  if  divorced  before  1  April  1985. 
(Divorces  made  final  after  1  April  1985,  where  the  marriage  was  for  less  than  20 
years  during  military  service,  carry  medical  benefits  for  up  to  2  years  from  date  of 
divorce.) 

D.  Gainishmeiit 

1.  The  authority  for  garnishment  of  Federal  pay  is  contained  in  42 
U.S.C.  §  659  (1982)  and  in  the  USFSPA,  supra.  Procedures  for  handling  a  state 
garnishment  order  are  contained  in  SECNAVINST  7200.16  of  14  March  1979,  Subj: 
Garnishment  of  pay  of  naval  military  and  civilian  personnel  for  collection  of  child 
support  and  alimony;  and,  in  the  Marine  Corps,  LEGADMINMAN,  chapter  8. 

2.  Before  the  mid-1970's,  Federal  pay  was  not  subject  to 
garnishment  for  any  reason.  42  U.S.C.  §  659  now  provides  for  garnishment  of 
Federal  pay  for  arrearage  in  court-ordered  child  support  or  alimony  and  for 
attorney's  fees  in  pursuing  the  garnishment  order.  An  additional  reason  for 
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garnishment  was  added  by  USFSPA,  ass  above,  in  cases  of  a  court-ordered  property 
settlement. 


3.  A  garnishment  order  or  wage/eamings  withholding  order  served 
upon  the  member  or  the  command  should  be  forwarded  immediately  to  the 
iq;)propriate  finance  center. 

4.  Provisions  for  entiy  of  an  involuntary  allotment  against  a  member 
have  been  in  effect  since  1  October  1982.  Arrearago  in  child  support  or  pajrment 
imder  a  property  settlement  following  divorce  could  result  in  an  involuntaiy 
allotment  against  the  member. 


INDEBTEDNESS 

A.  References.  The  primary  references  for  handling  letters  of  indebtedness 
are  contained  in  MILPERSMAN,  art.  6210140  and  LEGADMINMAN,  chapter  7. 

B.  Policy.  The  Navy  and  Marine  Corps  will  not  be  debt  collectors,  nor  will 
the  military  services  be  a  haven  for  debtors  and  shirkers.  Each  member  is 
responsible  for  handling  financial  affairs  in  a  responsible  manner.  Commands  in  the 
naval  service  will  forward  only  "qualified  correspondence"  to  the  member  concerning 
financial  matters. 

C.  "Qualified  correspondence."  To  be  considered  as  qualified 
correspondence,  a  letter  of  indebtedness  must  meet  at  least  one  of  the  following 
criteria: 


1.  The  creditor  certifies  in  writing  his  compliance  with  the  Truth  in 
Lending  Act  and  the  DoD  Standards  of  Fairness  for  financial  transactions; 

In  the  Marine  Corps,  a  creditor  not  subject  to  Regulation 
Z  should  submit  with  the  request  a  certification  that  no  interest,  finance  charges,  or 
other  fee  is  in  excess  of  that  permitted  by  the  law  of  the  state  in  whidi  the  obligation 
was  incurred. 

2.  the  debt  has  been  reduced  to  a  judgment  firom  a  court  of 
competent  jurisdictioii; 

3.  the  credit  given  has  facilitated  the  rendering  of  a  service  for  the 
benefit  of  the  members,  e.g.,  utilities  or  delivming  milk  and  collecting  at  the  end  of 
the  month; 


4.  the  debt  results  firom  a  real  estate  transaction  of  any  kind; 
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5.  the  debt  is  less  than  $50;  or 

6.  the  debt  is  from  an  open-end  charge  account,  e.g.,  SEARS, 
revolving  charge  accounts,  VISA,  MASTERCARD,  etc. 

D.  Federal  Fair  Debt  Collection  Practices  Act  (FDCPA)  (prohibition  against 
professional  debt  collectors  contacting  employers).  Such  letters  are  not  considered 
qualified  correspondence  and  shall  be  returned. 

E.  State  statutes.  In  addition  to  the  FDCPA,  local  state  law  ^plies  and 
frequently  gives  even  more  protection  to  the  debtor.  In  some  states,  not  even  the 
creditor  may  contact  the  employer  and  this  also  gives  the  debtor  a  cause  of  action. 
If  local  state  law  is  violated,  such  correspondence  is  not  "qualified"  and  shall  be 
returned. 

F.  Penalties.  The  penalties  or  sanctions  that  the  member  should  be 
counseled  about  are  similar  to  those  listed  under  nonsupport,  section  A.3.d  in 
FAMILY  LAW,  above,  with  the  exception  of  garnishment  and  involuntary  allotment. 

G.  For  dishonored  personal  checks  written  or  endorsed  by  military 
personnel  for  purchases  made  at  resale  and  nonappropriated  fund  activities,  see 
SECNAVINST  7200.18  series. 


SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT 
150  U.S.C.  app.  §§  501-591  (1982)] 

A.  Efilisy.  The  Act  seeks  to  provide  some  protection  against  civil 
proceedings  at  which  the  servicemember  could  not  adequately  represent  himself^ 
herself  because  of  his/her  military  duties.  It  is  nal  an  absolute  shield  against  civil 
proceedings  during  military  service.  The  Act  does  not  apply  to  criminal  proceedings. 

B.  Migor  provisions  of  this  Act  provide  some  measure  of  court  protection  in 
several  areas,  including: 

1.  If  a  court  grants  a  default  judgment  in  a  dvil  case  against  a 
servicemember  who  did  not  enter  a  court  appearance  in  the  case,  who  has  a 
meritorious  or  legal  defense  to  the  action  brou^t  against  him,  and  whose  military 
service  prejudiced  his  ability  to  present  a  defense  in  the  case,  that  servicemember  can 
request  that  the  court  set  aside  the  default  judgment  and  reopen  the  case  so  that  he 
can  present  his  defense  to  tiie  court.  Members  are  stron^y  urged  to  consult  a  legal 
assistanoe  officer  in  these  areas.  This  relief  only  exists  if  the  servicemember  did  not 
enter  "an  appearance"  in  tiie  case,  and  Uie  courts  are  divided  on  exactly  what  is 
necessary  to  constitute  an  appearance  (e.g.,  whether  a  letter  or  telegram  from  the 
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servicemember  —  or  someone  acting  on  his  behalf,  including  a  legal  assistance  officer 
—  to  the  court  while  the  case  is  pending  is  sufficient  to  constitute  an  leqppearance  in 
the  proceeding. 

2.  A  servicemember  who  is  either  the  plaintiff  or  the  defendant  in 
a  dvil  action  or  proceeding  may  request,  at  any  stage  in  the  proceedings,  that  the 
court  grant  a  stay  (delay)  in  the  proceedings  due  to  the  member's  military  service. 
That  delay  will  normally  be  granted  by  the  court  unless,  in  the  court's  opinion,  the 
ability  of  the  servicemember  to  proceed  as  the  plaintiff  or  to  conduct  his  defense  is 
not  materially  affected  by  reason  of  his  military  service.  In  this  regard,  many  coiurts 
consider  what  efforts  the  servicemember  has  made  to  obtain  leave  to  attend  to  the 
court  proceedings,  or  otherwise  exercised  due  diligence  or  acted  in  good  faith  in  order 
to  make  himself  available  for  those  proceedings. 

3.  Servicemembers  are  protected  from  double  taxation  due  to  their 
temporary  duty  in  a  state  other  than  their  domicile.  This  protection  prevents 
multiple-state  taxation  of  the  property  and  militaiy  income  of  servicemembers. 
However,  any  income  earned  by  a  nonmilitary  spouse  would  normally  be  taxable  in 
the  state  in  which  that  spouse  Uves,  even  if  that  state  is  not  that  spouse's  permanent 
state  of  residence.  See  JAGMAN,  §  0632. 


NOTARY 

A.  The  authority  and  duties  of  a  notary  can  be  found  in  UCMJ,  Art.  136 
and  the  JAG  Manual,  ch.  9.  This  authority  is  for  Federal  purposes.  Whether  the 
notarial  act  has  any  significance  in  a  state  is  dependent  upon  state  law  (i.e.,  will  the 
bank  accept  the  notarization  of  a  Federal  officer  on  the  power  of  attorney?)  See 
JAGMAN,  chapter  9,  for  compendium  of  state  laws. 

B.  Oaths 


One  of  the  primaiy  duties  of  a  notary  public  is  to  administer  oaths 
for  various  purposes.  The  references  dted  above  list  the  following  as  having 
authority  to  administer  oaths  for  Federal  purposes: 

a.  All  judge  advocates  and  law  specialists; 

b.  all  summary  courts-martial; 

c.  all  onnmanding  cheers  and  executive  offiorars; 

d.  all  legal  officers; 
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e.  all  persons  designated  to  conduct  an  investigation; 

f.  all  officers  in  the  performance  of  recruiting  duties; 

g.  officers  in  paygrade  0-4  and  above; 

h.  administrative  officers  ofMarine  Corps  aviation  squadrons; 

i.  USMC  officers  with  an  MOS  of  4430,  while  assigned  as 
legal  administrative  officers; 

j.  officers  designated  as  Casualty  Assistance  Call  Officers 
(CACO),  while  so  acting,  and 

k.  all  persons  empowered  to  authorize  a  search. 
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NOTES  (continued) 


CHAPTER  XSXVm 


FAIkOLY  ADVOCACY  PROGRAM 


References: 


(a)  DoD  Dir.  6400.1  (Family  Advocacy  Program) 

(b)  SECNAVINST  1752.3  (NOTAL)  (Family  Advocacy 
Program) 

(c)  SECNAVINST  1754.1  (Department  of  the  Navy  Family 
Services  Center  Program) 

(d)  SECNAVINST  5800.1  (Protection  and  Assistance  of  Crime 
Victims  and  Witnesses) 

(e)  OPNAVINST  1752.2  (Family  Advocacy  Program) 

(f)  OPNAVINST  1752.1  (Rape  Prevention  and  Victim  Assist¬ 
ance) 

(g)  MCO  1752.3  (Marine  Corps  Family  Advcx^acy  Program) 

(h)  MCO  1710.30  (Child  Care  Center  Policy  and  Operational 
Guidelines) 

(i)  MCO  1700.24  (Marine  Corps  Family  Services  Center 
Prograim) 

(j)  BUMEDINST  6320.57  (NOTAL)  (Family  Advocacy 
Program) 

(k)  COMDINST  1750.7  (Family  Advcxaicy  Program) 


Headciuarters  sponsoring  sections:  Good  numbers  to  keep  handy 


Mmne  Corps  Navy 

Ccmunandant  of  the  Marine  Corps  Naval  Military  Personnel  Command 
(Code  MHF)  (NMPC-663) 

AA^  224-2895  AA^  224-1006 

U.S.  Coast  Guard 

(COMDT  (G-PS)) 
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OVERVIEW  OF  FAMILY  VIOLENCE 

A.  Extent  of  famUv  violence 

Family  violence  is  a  significant  social  problem  in  Ameriom  society.  Each 
succeeding  year  the  number  of  reported  cases  increases,  as  does  the  severity.  The 
Navy  and  Marine  Corx}s  are  not  immune  from  the  problems  of  spouse  abuse  and  diild 
maltreatment. 

B.  Causes  of  family  violence 

1.  Family  violence  is  a  complex  and  multidimensional  problem. 
There  are  many  factors  that  contribute  to  the  inddenoe  of  violence  and  neglect  in 
families,  for  example,  experiencing  or  witnessing  abuse  as  a  child  or  the  stress  a 
family  ei^riences  due  to  the  member's  return  from  extended  sea  duty.  Also,  abuse 
and  neglect  in  families  tends  to  be  passed  on  from  one  generation  to  the  other. 

2.  The  costs  of  family  violence  are  incalculable.  The  human  costs  are 
the  most  obvious  and  the  most  immediately  tragic.  There  are,  however,  significant 
costs  to  the  DON  as  well  (e.g.,  jeopardizing  mission  of  operating  forces).  Our  ultimate 
goal,  then,  is  to  break  the  cyde  of  violence  and  neglect  and  to  prevent  it  from 
recurring.  This  is  not  achieved  easily.  Just  as  the  problem  is  complex,  so  must  our 
intervention  be  varied  and  flexible. 


MILITARY  RESPONSE  TO  FAMILY  VIOLENCE 

A.  Like  the  dvilian  community,  the  militaiy  began  to  seriously  address  the 
problem  of  family  violence  in  the  early  1970's.  In  1976,  the  Navy  established  the 
Child  Advocacy  Program  within  the  Navy  Medical  Department.  In  1979,  this 
program,  which  had  addressed  only  the  maltreatment  of  children,  was  e3q>anded  to 
indude  spouse  abuse,  sexual  assault,  and  rape.  The  program  was  redesignated  the 
Family  Advocacy  Program  (FAP)  and,  in  1980,  became  line  managed  —  with  NMPC- 
66  serving  as  program  manager.  In  1981,  Dq>artment  of  Defense  Directive  6400.1 
established  guidelines  for  the  "Family  Advocacy"  program  for  all  military  services. 
In  1984,  SECNAVINST  1752.3  was  signed,  setting  Navy  policy  in  the  area  of  family 
violence.  OPNAVINST  1752.2,  signed  in  March  1987,  and  Marine  Corps  Order 
GdCO)  1752.3  provide  detailed  information  regarding  the  implementation  of  the 
Family  Advocacy  Program. 
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B.  DoD.Diiective  6400. 1 

t 

1.  As  stated  previously,  Directive  6400.1  established  a  DoD- 
wide  Family  Advocacy  Program.  It  encouraged  each  of  the  scs^ces  to: 

a.  Develop  pn^ams  to  promote  healthy  family  life  and  to 
treat  families  mcperiendng  violence  and  ne^ect; 

b.  relinquish  legislative  jurisdiction  as  may  be  required  to 
ensure  the  applicability  of  state  laws  regarding  child  and  spouse  protection; 

c.  identify  suspected  perpetrators  of  violence  and  ne^ect,  so 
that  further  iiyury  can  be  prevented  and  thmrapy  for  dysfunctional  families  provided; 

d.  cooperate  with  relevant  civil  authorities  and  report  cases 
of  child  maltreatment  as  required  by  state  law; 

e.  make  specific  efforts  to  fully  serve  families  living  on  and  off 

base;  and 

f.  combine  the  management  of  the  FAP  with  similar  medical 
and  social  programs. 

( 

^  2.  DoD  Directive  6400.1  was  revised  in  July  1986.  The  reissued 

directive  specifically  addresses  the  need  to  minimize  further  traiuna  to  victims  of 
family  violence.  It  further  established  the  Military  Family  Resource  Center.  This 
Center  is  available  to  assist  the  services  to  establish,  develop,  and  maintain 
comprehensive  FAFs. 

C.  SECNAVINST  1752.3 

1.  SECNAVINST  1752.3  states  "[f]amily  violence  and  neglect  can 
detract  from  military  performance,  efficient  functioning  of  military  units,  and  can 
diminish  the  repu^ion  and  prestige  of  the  military  service  in  the  civilian 
community.  It  is  incompatible  with  the  hi^  standards  of  professional  and  personal 
discipline  required  of  members  of  the  Naval  service."  The  SECNAVINST  established 
DON  policy  on  tiie  prevention,  evaluation,  identification,  intervention,  treatment, 
foUow-up,  and  reporting  of  ail  child  and  spmise  maltreatment,  smnial  assault,  and 
rape.  SECNAVINST  1752.3  states  that  the  olgectives  of  the  FAP  are  to: 

a.  Prevent  family  maltreatment; 

b.  det«' illegal  actions  throu{^  knowledge  that  administrative 
or  discipUnaiy  actitm  may  be  taken; 

( 
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c.  provide  treatment  for  victims; 

<L  identify,  siq)port,  and  treat  at-risk  (having  hig^  potential 
for  family  violence)  &milies;  and 

e.  assist  military  personnel  who  have  the  potential  for  further 

useful  service. 

2.  Further,  the  SECNAV  Instruction  states  that  it  is  DON  policy  to 
provide  the  following  program  components  in  its  FAP. 

a.  Prevent  fsunily  violence  by: 

(1)  Establishing  and  maintaining  education  and 

awareness  programs;  and 

(2)  develc^ing  programs  that  contribute  to  healthy  family 

life. 

b.  Intervene  effectively  by: 

(1)  Recognizing  the  sensitive  nature  of  family  advocacy 
and  responding,  while  ensuring  careful  handling  of  case  information  and  following 
confidentiality  guidelines  scrupulous)^ 

(2)  identifying  suspecrted  abusers  and/or  neg^ecrters; 

(3)  encouraging  voluntary  self-referral; 

(4)  cooperating  with  civilian  agencies  by  observing  lcx;al 
law  pertaining  to  child/spouse  abuse  and  ne^ect; 

(5)  ensuring  that  all  involved  agencies  and  individuals 
cocqperate  and  coordinate;  and 

(6)  applying  disciplinary  or  administrative  saiwtions  for 
maltr^tment,  when  iqiprc^ate. 

c.  Treat  family  members  involved  in  violence  and  n^ect  by: 

(1)  Breaking  the  cycle  of  abuse  and  n^ect  throu£^ 
idmitificaticm  and  treatmmit  —  divernon  into  trMtment/rehabilitation  is  encxmraged 
fill*  proven  perfbriuers; 
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(2)  ensuring  that  victims  of  maltreatment  receive  proper 

care  and  treatment;  and 

(3)  ensuring  that  nonmedical  personnel  involved  in 
treatment/oounseling  are  prc^rly  trained  and  credentialed. 

2.  Finally,  the  SECNAVINST  provides  for  the  establishment  and 
maintenance  of  a  central  registry  of  cases.  Information  on  substantiated  and 
suspected  cases  is  maintained  by  the  Naval  Medical  Command.  Unsubstantiated 
cases  are  listed  by  social  security  number  and  are  expunged  alter  four  years. 

D.  QPNAyiNST.17.52A  MCQ  1752.3 

1.  In  purpose,  objective,  and  scope,  OPNAVINST  1752.2  and  MCO 
1752.3  are  similar.  Perhs^w  ^e  most  notable  difference  is  that  the  Marine  Corps, 
unlike  the  Navy,  does  not  centrally  manage  incest  cases,  althou^  a  treatment  option 
is  available  at  many  installations.  For  purposes  of  the  following  sections,  the 
organization  and  language  is  taken  substantially  from  the  OPNAV  Instruction. 
However,  where  appropriate,  the  MCO  reference  is  provided. 

2.  The  following  brief  definitions,  from  the  Family  Advocacy 
SECNAV  and  OPNAV  Instructions,  guide  the  administration  of  the  Family  Advocacy 
Program.  Th^  do  not  modii^  or  influence  definitions  applicable  to  statutory 
provisions  and  regulations  that  relate  to  determinations  of  misconduct  and  line  of 
duty,  and  criminal  responsibility  for  a  person's  acts  or  omissions. 

3.  OPNAVINST  1752.2  defines  the  problems  of  child  maltreatment 
and  spouse  abuse  as: 

a.  Physical  abuse  of  children  which  includes  any  ingjor 
phyaifial  iT^urv  such  as  brain  damage,  skull  or  bone  fracture,  and  severe  lacerations 
or  bruises  which  constitute  a  substantial  risk  to  the  life  and/or  well-being  of  the 
child.  It  also  includes  minor  ii^’uries  such  as  twisting  or  shaking  which  do  not 
constitute  a  substantial  risk  to  the  life  or  well-being  of  the  child.  These 
nonaccidental  iiyuries  are  inflicted  on  a  child  by  the  cdiild's  parent(s)  or  caretaker. 

b.  SoTual  abuse  of  children  includes  the  involvement  of  a  child 
in  any  sexual  act  or  situation,  the  purpose  of  which  is  to  provide  sexual  gratification 
or  financial  benefit  to  the  perpetrator;  and  all  sexual  activity  between  a  cauretaker  and 
child  is  considered  smcual  abuse. 

c.  Neglect  is  defined  as  deprivation  of  neorasities  (when  the 
caretaker  is  able  to  provide  Uiem)  including  failure  to  provide  nourishmmit,  shelter, 
clothing,  health  care,  education,  and  supervision.  Neglect  is  further  defined  as 
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inadequateor  improper  care  that  results  or  could  reasonably  result  in  iiyiuy,  trauma, 
or  emotional  harm,  including  failure  to  thrive. 

d.  Emotional  maltreatment  of  children  is  defined  as  an  act  or 
commission  (e.g.,  intentional  berating,  or  disparaging  a  child)  or  an  omission  (such 
as  passive/aggressive  inattention  to  a  diild's  emotional  needs  by  a  caretaker).  These 
acts  must  cause  such  effects  in  children  as  low  self-esteem  or  undue  fear  or  anxiety. 

e.  Spouse  abuse  indudes  any  direct,  nonacddental  physical 
ii\iury  inflicted  on  a  partner  in  a  lawful  marriage. 

4.  While  the  MCO  does  not  contain  these  specific  definitions,  it 
covers  the  same  categories  of  maltreatment.  MCO  1752.3,  para.  3.b. 

5.  Asa  practical  matter,  most  prosecutions  for  family  violence  in  the 
DON  involve  physical  and  sexual  child  abuse.  Child  neglect,  imless  in  coigunction 
with  physical  or  sexual  abuse  charges,  rarely  results  in  disciplinary  or  administrative 
actions.  Spouse  abuse  too  has  seen  little  prosecution  in  the  DON. 

6.  The  SECNAV  Instruction  sets  forth  the  following  policy  regarding 
family  advocacy: 


a.  The  family  advocacy  program  is  a  line  program,  and 
commanding  officers  will  ensure  that  FAP  is  a  cooperative  effort.  jSee  MCO  1752.3, 
para.  4(a). 


b.  Providing  assistance  to  abusers  will  not  be  the  basis  for 
adverse  action,  such  as: 

(1)  Revcxotion  of  security  dearances; 

(2)  removal  fi*om  Personnel  Reliability  Program  (PRP); 

(3)  disqualification  from  warfare  spedality;  and 

(4)  removal  of  Navy  Enlistment  Classification  Code. 

c.  Perpetrators  of  family  violence  must  be  held  accoimtable  for 
Uieir  behavicn*.  Swift  and  certain  intervention  and  subseciuent  disciplinary  action  is 
one  of  the  most  effective  deterrents  to  fami^  violence.  SfiB  MCO  1752.3,  para.  7.d(2). 
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the  following: 


d.  The  decision  to  pursue  disciplinary  action  should  consider 


(1)  When  the  member  is  judged  treatable  and  has  the 
potential  for  further  effective  service,  the  Navy's  interests,  justice,  and  the 
family/victim  can  be  served  by  taking  disciplinary  action,  then  suspending  sentence 
while  the  member  is  in  treatment.  See  MCO  1752.3,  para.  6(b). 

(2)  Discyiliiiary/adniiiustiativeacticmisjiiafitapproiniate 
when:  the  perpetrator  does  not  acknowledge  the  unlawful  bdumor  »d  assume 
responsibility  for  it;  the  perpetrator's  behavior  is  compulsive  and  likely  to  recur;  the 
victim  receives  a  serious  iiyury;  there  is  sufficient  evidence  for  conviction;  and/or 
when  court  testimony  is  in  the  best  interest  of  the  victim.  Sfifi  MCO  1752.3,  para. 
7.d(l)(d). 

E.  Family  Advocacy  Program  Components 

1.  OPNAVINST  1752.2  and  MCO  1752.3  describe  the  operation  of 
the  FAP,  which  consists  of  several  program  components:  voluntary  self-referral; 
prevention;  identification  and  referral;  intervention;  rehabilitation/  treatment;  and 
coordination.  The  relevant  components  are  described  below. 

a.  Identification  and  referral.  In  the  Navy,  everyone  has  the 
responsibility  to  report  suspected  and  known  cases  of  abuse/neglect  (except  for 
privileged  communications  within  the  dergy-penitent  relationship  -  see  OPNAVINST 
1752.2,  para.  4.a(l)).  This  poli<y  is  siyiported  by  state  child  abuse  and  neglect 
reporting  laws.  In  addition,  all  reports  should  be  made  to  the  Family  Advocacy 
Representative  (FAR)  who  will  report  the  incident  to  the  appropriate  civilian 
authorities,  usually  child  protective  services  (CPS).  Sgg  M(X)  1752.3,  paras.  7.b., 
7.d(l),  which  encoiirage  servicemembers  to  comply  with  local  child  abuse  reporting 
laws. 


b.  Intervention.  The  intervention  strategies  available  to 
commanding  officers  include: 

(1)  Temparaiy  removal  of  the  military  member; 

(2)  development  of  written  memorandums  of 
imderstanding  (MOlPs)  with  civilian  social  service  agmid^  to  establish  cooperative 
intervention  in  child  maltreatment  cases  (see  MCO  1752.3,  para.  7.c);  and 

(3)  establishment  oi  a  safe  house  or  other  ovemi^t 
aooHnmodatmn  in  order  to  protect  victims  and  provide  shdter. 
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c.  Rrfiabilitation.  The  following  guidance  is  provided 
regarding  rehabilitation/treatment. 

(1)  The  Medical  Treatment  Facility  (MTF)  has  primary 
responsibility  for  determining  the  need  for  medical  treatment.  MTPs  are  responsible 
for  referring  individuals  and  families  to  other  professional  resources,  as  needed. 

(2)  Some  problems  are  not  amenable  to  treatment  In 
these  cases,  separation  from  the  service  should  be  recommended  to  the  member's 
commanding  officer. 


(3)  Counseling/treatment  is  recommended  when  the 
member  has  positive  previous  performance  and  good  potential  for  treatment.  At  the 
same  time,  appropriate  disciplinaiy  accountability  should  be  implemented.  See  MCO 
1752.3,  para.  6.b. 


(4)  When  the  member  repeats  the  offense,  fails  to 
cooperate,  to  progress  or  to  satisfactorily  complete  treatment,  disciplinary/ 
administrative  action  will  occur.  See  MCO  1752.3,  para.  7.d(l)(d). 

(5)  Treatment  is  generally  limited  to  one  year.  See  MCO 

1752.3,  para.  7.d(5). 

(6)  A  member's  case  will  be  considered  closed  upon 
successful  completion  of  treatment.  Treatment  is  considered  successfully  completed 
when  the  abuse/ne^ect  has  stopped,  the  problems  contributing  to  the  maltreatment 
have  been  remedied,  and  it  is  determined  that  it  is  very  imlikely  that  any  further 
maltreatment  will  occur. 


(7)  Dependents  and  retired  members  who  are  victims  or 
perpetrators  should  be  offered  appropriate  intervention  and  encouraged  to  participate 
voluntarily.  S&fi  MCO  1752.3,  para.  7.d(5). 

F.  Family  Advocacy  Program  Operation 

1.  Ilus  section  describes  how  the  Family  Advocacy  Program  is 
implemented  at  the  installation  level.  The  Marine  Corps  relies  on  the  Navy  Medical 
Command,  throu^  naval  medical  facilities,  to  provide  primary  management  of  child 
and  spouse  abuse  treatment,  evaluation,  and  reporting  programs. 

a.  Medical  Treatment  Fadlitv  rMTF>  The  MTF  plays  a 
central  role  in  the  implementation  of  the  FAR.  Hie  commanding  officer  of  the  MTF 
oocqierates  with  the  installation  CO  in  establishing  local  policies  and  directives 
necessaiy  to  implement  the  FAP.  Hie  MTF  CO's  representative  co-diairs  the  Area 
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Family  Advocacy  Committee  (FAC)  and  the  MTF  appoints  the  Family  Advocacy 
Representative  (FAR).  The  FAR,  typically  a  social  worker,  is  responsible  fin* 
implementing  and  managing  the  FAP  in  the  MTF.  The  specific  responsibilities  of  the 
F/Jt  are  to: 


(1)  Receive  all  reports  of  maltreatment  and  refer  them 
to  the  civilian  authorities  (as  appropriate); 

(2)  ensure  protection  of  victims  when  civilian  authorities 

are  imavailable; 

(3)  make  clinical  assessments,  provide  treatment,  refer 
for  treatment/action,  and  coordinate  all  aspects  of  case  management;  and 

(4)  report  cases  to  the  Family  Advocacy  Case  Review 
Subcommittee,  the  member's  commander,  and  the  command  judge  advocate  and/or 
NSIC,  as  appropriate. 

b.  Family  Advocacy  Officer  (FAQ).  The  FAO,  typically  the 
Family  Service  Center  (FSC)  Director: 

(1)  Serves  as  the  point  of  contact  for  coordination  of 
nonmedical  family  advocacy  matters; 

(2)  serves  as  the  point  of  contact  for  unit  commanders 
concerning  the  medical/intervention  issues  related  to  family  advocacy; 


objectives;  and 


(3)  coordinates  lcx»l  efibrts  designed  to  achieve  FAP 

(4)  monitors  and  provides  staff  support  for  the  program. 


C.  Area  Family  Advocacy  Committee  (FAC).  The  FAC  is 
charged  with  the  responsibility  to: 

(1)  Provide  recommendations  for  FAP  policy  and 


procedures; 


(2)  facilitate  military  and  civilian  interface  and  inter¬ 
action  of  socnal  service  deliveiy; 


(3)  ensure  a  team  approacdi  to  prevention  and  interven 

ticm  in  famity  violence; 


( 
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(4)  ooi^uct  ongoing  needs  assessment  and  evaluation  of 

the  FAP; 

(5)  recommend  new  resources  and  programs; 

(6)  identify  long-range,  intermediate,  and  immediate 
needs  and  ensure  that  the  needs  are  met;  and 

(7)  serve  as  advocates  for  families  and  children. 


The  members  of  the  FAC  include,  but  are  not  limited  to, 
4ie:  FAO,  FAR,  pediatrician,  nurse,  psychiatrist,  social  worker,  dentist,  dru^alcohol 
counselor,  FSC,  command  judge  advocate,  diaplain,  base  security,  NSIC,  ombudsman, 
and  child  care  and  youth  services.  In  addition,  membership  may  include  others  such 
as  child  protective  services  (CPS)  worker  and  housing  representative. 

d.  Family  Advnfiiirv  Caae  Review  Subcommittee.  On  each 
installation,  there  is  at  least  one  FAC  subcommittee(s)  to  manage  cases  of  spouse 
abuse,  child  maltreatment,  sexual  assault,  and  rape.  The  subcommittee(s)  review  and 
perform  case  management  functions  and  determine  the  status  of  cases  (i.e., 
substantiated,  suspected,  unsubstantiated,  or  at  risk). 
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CHAPTER  XXXK 


References: 


ENVIRONMENTAL  LAW 

(a)  SECNAVINST  6240.6  series,  Subj:  Assignment  of 
Responsibility  for  Department  of  the  Navy  Environmental 
Protection  and  Natural  Resources  Management  Program 

(b)  OPNAVINST  6090.1  series,  Subj:  Environmental  and 
Natural  Resoiuroes  Program  Manual 

(c)  Executive  Order  No.  12,088,  "Federal  Compliance  with 
Pollution  Control  Standards" 

(d)  Article  0832,  U.S.  Naw  RcyulatinnR.  1900 

(e)  Executive  Order  No.  11,990,  "Protection  of  Wetlands" 

(f)  CNO  msg  311935Z  of  Oct  88 

(g)  ALNAV 138/88 

(h)  Deputy  Assistant  Secretary  of  Defense  (Installations) 
memorandum  of  4  June  1984,  "State  Environmental  Taxes" 

(i)  Naval  Law  Review,  vol.  38  (1989) 

(j)  Federal  Facilities  Compliance  Manual 

(k)  JAGMAN,  Chapter  Xm 

a)  MCO  P11000.8B,  Vol.  V,  Real  Property  FaciUties  Manual 

(m)  NJS  Environmental  Law  Deskbook  for  Judge  Advocates 


INTRODUCTION 

In  the  1950's  and  1960's,  Federal  agencies  did  not  concern  themselves  much 
with  the  few  enviroiunental  laws  which  then  existed.  The  principles  of  sovereign 
immunity  and  Federal  supremacy  excused  Fedmral  entities  from  oonq)lianoe  and,  as 
a  result,  environmental  concerns  were  often  seen  as  irrelevant  or  incompatible  with 
mission  acconqrlishment.  During  the  course  of  the  1970's,  that  situation  changed 
dramatically.  With  the  signing  of  the  Natmnal  Environmental  Policy  Act  on  1 
January  1970,  the  Unit^  States  had  its  first  real  statement  of  national 
environmental  policy.  That  policy  required  all  Federal  agencies,  including  the  Navy, 
to  heed  enviroiunental  concerns.  Public  sentiment  over  the  qaoiling  of  the 
environment  ran  hic^  as  demonstrated  during  the  first  Earth  Day,  22  ^[nril  1970. 
On  2  Deoendwr  1970,  the  Envirmunental  Protection  Agency  (EPA)  was  established, 
unifying  fifteen  enviraunental  oontnd  prefects  which  had  bemi  scattered  among 
various  Fecteral  agencies.  And  so  continued  the  "decade  ot  enviroiunmit,"  with  the 
passage  of  many  envircmniaital  statutes  and  regulations  intonded  to  prefect  and 
mhaiMS  our  natiiral  resouroes. 
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In  keeping  with  the  general  sentiment  of  the  country  at  large,  the  Navy 
became  increasini^  aware  of  the  fragUe  nature  of  the  environment  and  officially 
committed  itself  to  actively  protecting  and  enhancing  environmental  quality.  Today, 
the  Navy  is  responsible  for  fully  cooperating  with  Federal,  state,  interstate,  and  local 
EPA's  and  for  complying  with  all  their  standards  and  criteria  as  well  as  with  their 
procedural  administrative  requirements  such  as  permitting,  recordkeeping,  reporting, 
payment  of  reasonable  fees  and  service  diarges  (but  not  taxes),  and  provisions  for 
ii\junctive  relief. 


THE  COMMANDING  OFFICER'S  RESPONSIBILITIES 

A.  Article  0832,  U.S.  Navy  Regulations,  1990.  places  primary  responsibility 
for  environmental  matters,  including  cooperation  and  coordination  with 
environmental  regulatory  agencies,  on  the  commanding  officer.  Commanding  officers 
must: 


1.  Plan,  program,  budget,  and  execute  adequate  environmental 
quality  and  natural  resources  management  programs; 

2.  maintain  accurate,  current  information  about  all  aspects  of  their 
operations  which  significantly  affect  the  environment; 

3.  identify  and  report  to  the  chain  of  command  existing  or  impending 
environmental  deHdencies  in  a  timely  manner; 

4.  train  command  personnel  to  recognize  and  be  sensitive  to 
environmental  issues  and  regulatoiy  requirements; 

5.  document  every  command  effort  at  environmental  compliance;  and 

6.  actively  seek  funding  for  compliance  efforts  through  the  chain  of 
command.  (The  Navy  has  established  a  central  environmental  compliance  account 
which  meets  the  requirements  of  the  Office  of  Management  and  Budget  A- 106 
process  for  identifying  Federal  agency  pollution  abatement  projects.  Procedures  for 
requesting  such  funds  are  discussed  in  OPNAVINST  5090.1  series,  Subj: 
Environmental  and  Natural  Resources  Protection  Manual.) 

B.  Because  of  Uie  absolute  imed  for  a  consistent  and  uniform  position 
throughout  the  Navy  with  reqpect  to  facilities  compliance,  commanding  officrars  must 
maintain  effective,  frequent  contact  with  the  cognizant  Navy  Facilities  Command 
(NAVFAQ  Engineering  Field  Division  (EFD)  for  tedmical  compliance  assistance. 
Ccmunaaders  can  also  get  he^  firom  their  rtaff  judge  advocate,  staff  dvil  engineer, 
the  joint  OfEkse  of  Gei^ral  Counsel  (OGQ/Offioe  of  the  Jud^  Advocate  General 
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(OJAG)  environmental  law  office,  and  the  Navy  Environmental  Protection  Support 
Service  (NEPSS)  office.  Ssfi  this  chapter,  infra,  for  a  telephone  listing  of  these,  and 
other,  resources. 

C.  Compliance  must  be  the  commanding  officer's  watchword.  Failure  to 
comply  promptly  and  completely  with  environmental  laws  can  endanger  both  human 
health  and  the  environment.  Noncompliance  also  invites  disruptive  enforcement 
actions  and  can  result  in  dvil  and  criminal  penalties,  cost  the  Navy  vast  sums  of 
money,  and  lead  to  unfavorable  public  smitiment.  Past  instances  of  noncompliance 
have  been  used  to  justify  the  passage  of  even  stricter  laws  limiting  the  Navy's  ability 
to  solve  its  problems  "in-house"  and  potentially  affecting  its  operational  capabilities. 


REPOSTING  COMPLIANCE  DIFFICULTIES 

A.  Whenever  it  is  impracticable  for  a  commanding  officer  to  comply  with 
applicable  requirements,  for  any  reason,  the  matter  should  be  referred  via  the  chain 
of  command  to  the  Chief  of  Naval  Operations  (OP-04)  or  Commandant  of  the  Marine 
Corps  (MC-LFL-7),  as  appropriate,  for  resolution. 

B.  Chapter  VI  of  the  JAG  Manual  requires  commands  to  notify  the  Judge 
Advocate  General  (JAG)  whenever  there  is  any  likelihood  of  civilian  court 
involvement. 


NOTICES  OF  VIOLA'nON,  ENVIRONMENTAL  UTIGA'nON,  CITATIONS, 
AND  FINES 

A  Notices  of  violation  (NOVs)  and  notices  of  noncompliance  (NON's)  issued 
by  environmental  regulatory  agencies  can  lead  to  penalties  and  litigation.  They 
should  never  be  ignored.  Instead,  prompt  compliance  and  a  timely  response  to  the 
agency  should  be  the  norm. 

B.  Report  NOVs  and  NON's  immediately  by  message  to  CNO  (OP-45)  with 
informatron  copies  to  the  chain  of  command,  Navy  JAG,  CHINFO,  the  appropriate 
NAVFAC  EFD,  and  the  Naval  Energy  and  Environmental  Support  Activity  (NEESA) 
in  accordance  with  OPNAVINST  5090.1  series  or  Volume  V,  MCO  P11000.8B. 

C.  Report  any  citation  by  &  r^;ulatory  agency  for  any  allied  failure  to 
meet  substantive  or  administrative  requirmnents,  or  any  attempt  to  levy  a  fine 
against  a  naval  facility,  immediately  by  message  (as  in  paragraph  B,  above).  Conduct 
a  i»eliminary  inquiry  and  create  a  writtmi  investigative  report  in  accordaiuse  with  the 
procedures  established  by  the  mqjor  daimant  (tlm  format  may  be  either  a  JAGMAN 
investigation  or  letter  report).  Forward  the  report  to  the  migoi*  daimant  via  the 
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chain  of  command,  with  copies  to  CNO  (OP-45),  the  Office  of  the  Judge  Advocate 
General  (OJAG)  (Ciode  34),  NEESA,  and  the  appropriate  NAVFAC  EFD.  Coordinate 
all  communications  with  the  regulatory  agengr  with  the  NAVFAC  EFD  and  obtain 
a  ]^;al  opinion  as  to  whether  a  defense  exists.  If  there  is  no  viable  defense,  negotiate 
the  lowest  possible  amount  of  penalty,  arrange  for  payment  from  the  operating  funds 
of  the  activity  or  migor  claimant,  and  advise  all  concerned.  Where  a  defense  does 
exist,  refer  the  case  to  OJAG  litigation  (Code  34). 

D.  Handle  any  documents  received  in  connection  with  litigation  in 
accordance  with  Chapters  V  and  VI  of  the  JAG  Manual  and  SECNAVINST  5820.8, 
Sulg:  Release  of  official  information  for  litigation  purposes  and  testimony  by 
Department  of  the  Navy  personnel. 


POTENTIAL  CIVIL  AND  CRIMINAL  UABILTIY 

A.  Although  noncompliance  with  environmental  laws  can  have  serious  legal 
consequences  (both  dvil  and  criminal)  for  commanders,  as  well  as  for  their  military 
and  civilian  subordinates,  as  a  practical  matter,  government  officials  who  are  acting 
within  the  scope  of  their  official  duties  will  have  only  limited  e}q>osure  to  litigation 
against  them. 

B.  Nonetheless,  the  potential  exists  for  personal  dvil  liability  under  both 
statutory  and  state  common  law  tort  theories  (such  as  for  personal  injury  or  property 
damage).  For  instance,  the  Clean  Air  Act  (CAA),  the  Clean  Water  Act  (CTIVA),  and 
the  Resource  Conservation  and  Recovery  Act  (RCRA)  allow  statutory  dvil  penalties 
to  be  assessed  for  violations.  The  CAA  and  the  CWA,  however,  provide  specific 
protections  for  persons  acting  within  the  scope  of  their  offidal  duties.  On  the  other 
hand,  RCRA  has  no  similar  shielding  provision.  So,  commanders  and  their 
subordinates  are  potentially  exposed  to  state  dvil  enforcement  penalties  under  RCRA, 
which  governs  hazardous  waste  disposal,  even  while  performing  offidal  duties. 

C.  There  are  also  areas  of  potential  eiqposure  to  suit  under  the  recently 
enacted  Federal  Employees  Liability  Reform  and  Tort  (Compensation  Act  of  1988 
(FELRTCA).  Enacted  in  response  to  the  Supreme  (Court  case  of  Westfall  v.  Erwin^ 
FELRTCA  allows  the  United  States  to  be  substituted  as  the  sole  defendant  in  cases 
wlmre  a  Federal  employee  is  sued  for  a  common  law  tort  as  a  result  of  actions  he  took 
within  the  scope  of  his  offidal  duties.  FELRTCA  will  not,  however,  shield  that  same 
enqpkyee  firom  statutory  dvil  penalties  nor  will  it  shield  him  fivm  criminal  liability. 
Again,  a  commander  who  acts  in  good  faith  within  the  scope  of  his  offidal  duties  and 
actively  attempts  to  comply  with  all  spplicable  environmental  laws  is  unlikely  to  face 
prosecution  for  violatitms.  On  the  otiier  hand,  he  tempts  fate  when  he  fails  to  meet 
reoordkeq>ing  requirements,  rqxnrt  hazardous  waste  spillage,  document  oonq>liance 
effiarts,  reqimet  n^ed  fiuids  to  bring  his  fadlity  into  oonqsliance,  or  fabnfies  data. 


Naval  Justice  SdKxd 
Law  Division 


39-4 


Rev.  1/92 


Environmental  Law 


D.  Since  all  oommandera  are  expected  to  be  knowledgeable  of  and  comply 
with  environmental  laws  and  regulations,  ignorance  of  the  state  of  his  fadlily's 
compliance  is  not  an  excuse  for  noncompliance.  A  commander  need  only  know  that 
an  act,  such  as  a  given  manner  of  waste  storage,  is  happening  to  be  criminally  liable. 
He  does  not  need  to  know  that  the  act  was  a  violation  of  the  law,  nor  does  he  need 
to  be  directly  involved  in  the  act  himself. 

E.  The  Aberdeen  Proving  Ground  cases  aptly  illustrate  the  fact  that 
criminal  prosecution  of  Federal  employees  for  environmental  violations  ia  possible. 
In  those  cases,  three  senior  civilian  employees  who  worked  for  the  Army  as  engineers 
on  a  binary  weapons  project  were  convicted  for  Resource  Conservation  and  Recoveiy 
Act  (RCRA)  violations  involving  storage  and  disposal  of  hazardous  waste.  They 
received  sentences  of  three  years'  probation  and  1,000  hours  of  community  service. 


FEDERAL  STATUTES 

A.  Federal  environmental  statutes  can  be  divided  roughly  into  three 
categories  by  subject  matter: 

1.  Pollution  Control  and  Abatement; 

2.  Resource  Protection  and  Land  Use;  and 

3.  Environmental  Response  and  Remediation. 

B.  The  following  discussion  briefly  summarizes  the  statutes  which  most 
frequently  impact  naval  operations.  Among  them,  the  RCRA,  the  CAA,  and  the 
Federal  Water  Pollution  Control  Act  (FWPCA)  (better  known  as  the  Clean  Water  Act) 
are  of  primaiy  importance  to  most  commanders. 


POLLUTION  CONTROL  AND  ABATEMENT  STATUTES 

A.  Resource  Conservation  and  Recovery  Act  of  1976  (RCRA), 
formerly  known  as  the  Solid  Waste  Disposal  Act  (SWDA),  42  U.S.C.  §  6901  etseq. 

1.  RCRA  was  the  first  comprehensive  Federal  statute  to  deal  with 
solid  and  hazardous  wastes.  Its  objectives  are  "to  promote  the  protection  of  health 
and  the  environment  and  to  conserve  valuable  material  and  energy  resources..."  by, 
among  other  things: 
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a.  Prohibiting  open  dumping  on  the  land  and  requiring  the 
conversion  of  existing  open  dumps  to  facilities  not  posing  a  danger  to  health  or  the 
environment; 


b.  encoiuraging  process  substitution,  materials  recoveiy, 
recycling  and  reuse,  and  treatment  so  as  to  minimize  the  generation  of  hazardous 
waste  and  its  land  disposal;  and 

c.  promoting  a  national  research  and  development  program 
to  improve  solid  waste  management  and  resource  conservation  techniques. 

2.  RCRA  applies  to  active  waste  facilities  (unlike  CERCLA  which 
deals  with  cleanup  of  closed  or  abandoned  sites)  and  provides  for  "cradle  to  grave" 
tracking  of  hazardous  wastes  throu^  a  permitting  and  manifesting  scheme.  It 
covers  "persons"  (including  Federal  agencies  such  as  the  Navy)  who  generate, 
transport,  treat,  store,  or  dispose  of  hazardous  waste. 

3.  The  Federal  EPA  establishes  the  basic  regulatory  scheme  under 
RCRA.  The  states  then  pattern  programs  on  the  Federal  model.  Upon  EPA 
approval  of  the  state  plan,  which  must  have  requirements  at  least  as  strict  as  the 
EPA's,  the  state  becomes  the  primaiy  permitting,  inspecting,  licensing,  and 
enforcement  authority.  The  Federal  EPA  maintains  oversi^t  authority  and  remains 
empowered  to  issue  orders  to  non-Federal  facilities  requiring  corrective  action  or 
other  response  measures  it  deems  necessary  in  order  to  minimize  the  effect  of 
releases  of  hazardous  wastes  into  the  environment. 

4.  With  regard  to  Federal  facilities.  Executive  Order  No.  12,088 
reqmres  compliance  with  applicable  pollution  control  standards,  but  does  not  give  the 
EPA  authority  to  issue  administrative  orders  or  to  institute  court  action  against 
another  Federal  agency.  Instead,  corrective  actions  are  negotiated  in  the  form  of 
Federal  Facilities  Enforcement  Agreements.  Where  agreement  cannot  be  reached,  the 
Office  of  Management  and  Budget  (0MB)  resolves  the  matter.  Legislation  is  under 
consideration,  however,  which  would  allow  the  EPA  to  issue  administrative  orders  to 
other  Federal  agencies,  assess  civil  penalties  against  them,  and  institute  criminal 
action  against  Federal  authorities  through  the  office  of  a  special  prosecutor  within 
EPA. 


5.  Legislation  is  also  being  considered  which  would  allow  states  to 
fine  Federal  facilities  for  RCRA  violations. 

6.  The  EPA  is  empowered  to  bring  enforcement  actions  against  non- 
Federal  agencies  when  necessary,  including  suspension  or  revocation  of  permits,  dvil 
penalties  of  $25,000  for  each  day  of  continued  noncompliance,  and  criminal  penalties 
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of  up  to  $250,000  and/or  15  years  imprisonment  for  a  knowing  violation  which  places 
a  person  in  imminent  danger  of  death  or  serious  bodily  iiyuiy. 

7.  RCRA  also  provides  that  citizens  may  bring  suit  on  their  own 
behalf  against  "any  person,  including  the  United  States"  who  is  believed  to  be  in 
violation  of  a  permit,  standard,  regulation,  requirement,  prohibition,  or  order.  The 
citizen  bringing  the  suit  must  give  60  to  90  da3rs  advance  notice  of  an  intent  to  sue. 

8.  Situations  which  signal  potential  RCRA  waste  problems  for  the 
commander  include  painting,  paint  stripping,  electroplating,  solvent  cleaning, 
degreasing,  and  boiler  cleaning  operations. 

B.  Clean  Air  Act  (CAA),  42  U.S.C.  §  7401  etseq. 

1.  The  CAA  is  the  mqjor  Federal  legislation  concerning  control  of  the 
nation's  air  quality.  It  was  enacted  to  "promote  public  health  and  welfare"  and  "to 
encourage  and  assist  the  development  and  operation  of  regional  air  pollution  control 
programs."  To  accomplish  this  end,  the  Act  waives  the  United  States'  immunity  from 
state  actions  and  subjects  all  Federal  agencies,  including  the  Navy,  to  state  and  local 
air  pollution  requirements,  both  procedural  and  substantive.  It  also  provides  for 
Federal  criminal  and  dvil  enforcement  sanctions  which  can  be  levied  in  addition  to 
state  and  local  sanctions. 

2.  Under  the  Act,  every  state  must  develop  and  implement  a  Federal 
EPA-approved  program,  called  a  State  Implementation  Plan  (SIP),  to  control  the 
release  of  certain  regulated  pollutants  (such  as  carbon  monoxide,  nitrogen  dioxide, 
lead,  and  particulates)  into  the  air.  Each  state  is  divided  into  Air  Quality  Control 
Regions  (AQCR's)  which  may  cross  state  lines.  Each  AQCR  seeks  to  be  "in 
attainment"  with  federally  established  acceptable  quantitative  pollution  levels  for 
each  regulated  pollutant  emitted  from  each  m^gor  stationary  source  within  its 
boundaries.  (Pollution  from  vessels  is  not  addressed  by  the  CAA,  but  is  often 
included  in  state  and/or  local  air  pollution  regulations.) 

3.  Without  close  attention  to  all  operations,  even  seemin^y 
innocuous  ones,  it  is  relatively  easy  to  founder  on  state  air  regulations.  California 
presently  has  tiie  strictest  dean  air  standards  in  the  country.  (Althou^  at  this 
writing  a  new  Clean  Air  Act  is  about  to  be  enacted  which  is  expected  to  make 
standards  throughout  the  country  equally  toug^.)  For  instance,  painting  of  aircraft;, 
ships,  or  yellow  gear  can  be  violations,  as  can  leaving  paint  cans  uncovered,  if  the 
paint  gives  off  an  unacceptable  level  of  volatile  organic  compounds  (VOC's).  Certain 
southern  California  counties  require  installations  to  have  a  permit  limiting  the 
amount  of  paint  which  may  be  uiUd  each  month.  One  base  received  an  NOV  (and 
subsequently  paid  a  fine)  when  well-meaning  aircraft  maintenance  personnel  iised 
aircraft  paint  to  stripe  their  CO's  parking  space.  Similarly,  ships  in  San  Diego  are 
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often  fined  for  lifting  off  when  their  smoke  exceeds  a  given  q[>aciiy  as  determined 
by  visual  oon^Muison  of  its  darkness  to  a  oolor-ooded  Rin^man  chart.  Perhaps  the 
most  serious  Navy  violation  to  have  yet  occurred  involved  the  use  of 
MeUiylethylketone  (MEK),  a  banned  solvent,  to  dean  aircraft  parts  at  North  Island, 
California.  A  state  inspection  in  1988  resulted  in  a  $5,000  pm*  day  fine  totaling  $2.9 
million.  After  extensive  negotiations,  the  Navy  ultimately  paid  California  $90,000. 

C.  Federal  Water  Pollution  Contrcd  Act  (FWPCA)  or  Clean  Water  Act 

(CWA),  33  U.S.C.  §§  1251-1376 

1.  The  CWA  is  the  msyor  Federal  legislation  concerning  improvement 
of  the  nation's  surface  water  resources.  Enacted  to  restore  and  maintain  the 
chemical,  physical,  and  biological  integrity  of  the  nation's  waters,  the  Act  encourages 
construction  of  publidy  owned  treatment  works  (POTWs)  by  establishing  Federal 
grants  and  provides  for  the  development  of  munidpal  and  industrial  waste  water 
treatment  standards. 

2.  The  CWA  also  requires  that  a  permit  be  obtained  from  the  Army 
Corps  of  Engineers  (COE)  before  any  pollutant  is  discharged  from  a  point  source  into 
the  "navigable  waters"  of  the  United  States  or  before  any  dredge  spoil  is  discharged 
into  them.  The  EPA  maintains  veto  power  over  the  permit  process.  Where  a  state 
has  an  approved  state  permit  program,  both  the  EPA  and  COE  will  suspend  their 
issuanoe  of  permits  for  activities  covered  imder  the  state's  program.  Permits 
establish  effluent  limitations  and  monitoring,  recordkeeping,  reporting,  and  inspection 
requirements.  "Navigable  waters"  has  been  defined  broadly  and  dearly  indudes 
wetlands  and  other  areas  in  which  one  would  not  expect  to  see  shipping. 

3.  The  (TWA  also  contains  specific  provisions  for  the  regulation  of 
ships'  waste  waters,  induding  the  use  of  marine  sanitation  devices. 

4.  The  Act  further  prohibits  the  discharge  of  oil  or  hazardous 
substances  into  navigable  or  territorial  waters  and  provides  for  the  establishment  of 
a  national  contingency  plan  (NCP)  for  the  containment,  removal,  and  dispersal  of  oil 
and  hazardous  wastes.  Any  discharge  of  any  radiological,  chemical,  or  biological 
warfare  agent,  high-level  radioactive  waste,  or  medical  waste  into  navigable  waters 
is  also  prohibited. 

5.  When  the  commander  of  a  vessel  or  facility  becomes  aware  that 
thme  has  bemi  an  unlawful  release  of  oil  or  hazardous  waste,  he  must  immediately 
report  the  release  and  all  relevant  facts. 

a.  All  shore  activities  worldwide  must  report  to  the  National 
Reeponae  Center  (NRC)  and  the  Navy  On-Soene  CWdinator  (NOSC)  by  the  most 
esqpeditikMS  means  possible,  followed  wiUi  a  message  in  Uie  fcn’mat  fimnd  in 
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; 

OPNAVINST  5090.1  series.  The  NRC  hotline,  reachable  in  the  continental  United 
States,  is:  1-800-424-8802. 

b.  Shipboard  Navy  On-Scene  Commanders  (NOSC3)R's)  must 
report  oil  ^ills  occurring  within  the  contiguous  zone  to  the  iq;)propriate  shcsreside 
NOSC  and  the  NRC  by  message.  Outside  the  zone,  immediate  notification  should  he 
given  to  the  fleet  NOSC  by  the  most  e^qieditious  means  practicable,  followed  by  a 
message  in  ihe  format  prescribed  by  OPNAVINST  5090.1  series. 

c.  OPREP-3  reporting  pursuant  to  OPNAVINST  3100.6C 
series  may  also  be  required  for  oil  discharges  resulting  from  catastrophic  events  or 
subject  to  geopolitical  implications.  Following  the  OPREP-3  report,  the  cognizant 
fleet  or  shoreside  NOSC  must  forward  an  amplifying  report  in  the  format  prescribed 
by  OPNAVINST  5090.1  series. 

6.  Regulators  of  affected  states  will  be  greatly  interested  in  the 
report  of  release  as  well.  It  is  absolutely  essential  that  commanders  provide  state 
officials  with  accurate  release  information  in  good  faith.  As  this  is  being  written,  the 
state  of  Florida  is  considering  bringing  criminal  charges  against  the  commanding 
officer  of  a  naval  vessel  for  grossly  underreporting  the  extent  of  an  oil  release. 

7.  Federal  facilities  are  required  by  the  Act  to  comply  with  all 
Federal,  state,  interstate,  and  local  water  pollution  laws.  And,  althou^  a  provision 
for  Presidential  exemption  exists,  it  is  rarefy  invoked. 

8.  The  Act  provides  for  the  assessment  of  judicial  dvil  and  criminal 
penalties  in  addition  to  administrative  dvil  penalties  and  allows  for  dtizen  suits 
against  alleged  violators  or  against  the  Administrator  of  the  EPA.  For  a  knowing 
violation  that  puts  any  person  in  imminent  danger  of  serious  bodily  harm,  the  CWA 
provides  for  criminal  sanctions  of  up  to  15  years  imprisonment  and  a  $250,000  fine. 
Permit  violations  are  dvilly  punishable  up  to  $25,000  per  day  of  violation. 

9.  The  CWA  most  frequently  impacts  the  Navy  in  the  area  of 
pretreatment  standards  for  waste  water  discharged  into  public  sewer  qrstems.  These 
standards  are  set  out  in  the  facility's  National  Pollution  Discharge  Elimination 
System  (NPDES)  permit  and  they  miut  be  strictly  followed.  Failure  to  me^  the 
standards  can  result  in  the  state  shutting  down  the  offending  operation. 

D.  Marine  Protection  Research  and  Sanctuaries  Act  of  1972 
(MPRSA)  or  Ocean  Dumping  Act  (ODA),  33  U.S.C.  i  1403  et  seg. 

1.  The  MPRSA  r^pilates  the  dumping  of  all  types  of  materials  into 
ocemi  watms  ami  prdhibtts  or  strictly  limits  tiie  dumping  of  materials  which  could 
"adversd^  affect  human  health,  welfare,  or  amoiities,  or  the  marine  oirironment, 
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ecological  ^tems,  or  economic  potentialitiee.”  These  imiposes  are  accomplished 
throng  a  permitting  scheme.  Permits  for  dumping  of  dredged  materials  are  issued 
the  COE.  Those  for  all  other  materials  are  issued  by  the  Federal  EPA,  with  the 
EPA  having  veto  authority  over  the  COE  with  reqpect  to  diluted  permits. 

2.  "Dumping”  is  defined  as  a  "disposition  of  material"  not  including 
"routine  discharge  of  effluent  incidental  to  the  propulsion  or  operation  of  motor  driven 
equipment  on  vessels." 

3.  "Material"  includes  dredged  matter,  solid  waste,  munitions, 
chemicals,  biological  and  laboratory  waste,  and  medical  wastes,  but  vessel  sewage 
covered  by  the  CWA  is  excluded. 

4.  No  permits  may  be  issued  for  radiological,  chemical,  and  biological 
warfare  agents,  high-level  waste,  or  medical  waste. 

5.  Enforcement  provisions  include  dvil  penalties  of  $50,000  per 
violation  and  criminal  penalties  of  one  year  imprisonment  and  a  $50,000  fine.  Citizen 
suits  are  also  authorized. 

6.  Violations  of  the  medical  waste  dumping  provisions  are  punishable 
by  civil  penalties  of  $125,000  per  incident,  and  criminal  penalties  of  5  years 
imprisonment  and/or  a  $250,000  fine. 

E.  Marine  Plastic  PoUution  Research  and  Control  Act  of  1987 
(MPPRCA),  33  U.S.C.  §  1901  etseq. 

1.  The  MPPRCA  was  enacted  to  implement  the  MARPOL  Protocol 
of  1978  relating  to  the  International  Convention  for  the  Prevention  of  Pollution  firom 
Ships.  The  general  provisions  of  the  legislation  do  not  apply  to  "warships,  naval 
auxiliaries,  or  other  ships  owned  or  operated  by  the  United  States  in  noncommercial 
service,"  but  the  specific  provisions  regarding  marine  plastics  will  apply  to  these 
classes  of  vessels  beginning  31  December  1993. 

2.  Present  Navy  plastics  disposal  polity  is  geared  to  the  length  of 
time  a  ship  is  at  sea: 

a.  Three  continuous  days  or  less:  retain  all  plastic  waste 
onboard.  Dispose  ashore. 

b.  Four  or  more  oontinuoiis  days: 

(1)  Food  contaminated  plastics:  retain  onboard  the  last 
three  dtys  before  reaching  port;  or 
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(2)  non-food  contaminated  plastics:  rutain  onboard  at 
least  20  days,  longer  if  possible. 

c.  More  than  20  continuous  da}^: 

(1)  Only  plastic  waste  generated  after  the  twentieth  day 
may  be  dumped,  and  then  only  if  retaining  it  would  endanger  health  or  safety,  create 
an  unacceptable  nuisance,  or  compromise  combat  readiness. 

(2)  If  dumped,  the  waste  must  be  properly  packaged, 
weighted  so  it  will  sink  to  the  bottom,  and  Recharged  more  than  50  miles  from  land. 

(3)  The  diunping  must  be  iqpproved  by  the  commanding 
officer,  logged,  and  reported  by  message  at  port. 

3.  After  1993,  violations  of  the  MPPRCA  could  result  in  criminal 
penalties  of  a  $50,000  fine  and/or  5  years  imprisonment.  Each  day  of  continuous 
violation  will  be  considered  a  separate  violation,  and  up  to  half  of  any  fine  assessed 
will  be  payable  to  informants. 


RESOURCE  PROTECTION  AND  LAND  USE  STATUTES 

A.  National  Environmental  Policy  Act  of  1969  (NEPA),  42  U.S.C.  § 
4321  sLafio. 


1.  The  NEPA  is  procedural  in  nature;  that  is,  it  sets  up  a  mandatory 
decisionmaking  process  with  regard  to  Federal  actions  which  have  the  potential  for 
affecting  the  environment  in  a  significant  way.  According  to  the  Council  on 
Environmental  Quality  (CEQ)  (which  was  established  by  the  Act):  "The  NEPA 
process  is  intended  to  help  public  officials  make  decisions  that  are  based  on 
understanding  of  environmental  consequences,  and  take  actions  that  protect,  restore 
and  enhance  the  environment."  Although  NEPA  requires  a  specific  assessment 
process,  it  does  not  mandate  any  particular  decision  upon  completion  of  the  process. 

2.  NEPA  relies  upon  a  three- tiered  scheme  for  environmental  impact 

analysis: 


a.  Mqjor  Federal  acticHis  which  have  little  environmental  effect 
(such  as  reductions  in  force,  or  most  repair,  maintenance,  and  minor  construction 
I»rqjects)  are  categorical^  occluded  from  analysis.  These  actions  are  called 
"CATEX’s." 
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b.  Where  the  impact  of  a  Federal  action  may  or  m^y  not  be 
severe,  or  whme  a  proposed  action  is  likely  to  be  controversial  with  reqpect  to 
environmental  effects,  an  environmental  assesmnent  (EA)  must  be  made.  As  a  result 
of  the  EA,  it  may  be  concluded  that  the  proposed  activity  is  a  "mi^  fedmral  action 
Mgnificantly  affecting  the  quality  of  the  human  environment”  ("MFASAQHE”),  or  a 
"finding  of  no  significant  impact”  CFONSI”)  may  be  made. 

All  EA's  must  be  forwarded  to  the  Chief  of  Naval 
Operations  (OP-45)  for  review  a  CNO  Environmental  Impact  Review  Panel  which 
will  determine  whether  an  Environmental  Impact  Statement  (EIS)  or  FONSI  is 
appropriate. 


c.  If  a  proposed  action  is  an  MFASAQHE  or  is  likely  to  be 
controversial,  an  EIS  must  be  prepared. 

Generally,  an  EA  or  an  EIS  will  be  necessary  if  the 
proposed  action  requires  a  permit  from  the  Army  Corps  of  Engineers  or  if 
consultation  with  ^e  U.S.  Fish  and  Wildlife  Service  or  the  State  Historic 
Preservation  Ofiicer  (SHPO)  is  required. 

3.  An  EIS  must  fully  discuss: 

a.  The  environmental  impact  of  the  proposed  action; 

b.  any  adverse  environmental  effects  which  cannot  be  avoided 
if  the  proposal  is  implemented; 

c.  alternatives  to  the  proposed  action; 

d.  the  relationship  between  local  short-term  uses  of  the 
environment  and  the  maintenance  and  enhancement  of  long-term  productivity;  and 

e.  any  irreversible  and  irretrievable  commitments  of  resources 
which  would  be  involved  in  the  proposed  action,  if  implemented. 

4.  Before  actually  pr^Muring  a  draft  environmental  impact  statement 
(DEIS),  request  oonunents  on  the  sqipropriate  aoope  of  the  statement  fix>m  other 
Federal,  state,  and  k)cal  agencies  which  have  jurisdiction  by  law  or  special  ejqpertise 
with  reqpect  to  any  environmental  impact  involved  or  which  are  authorised  to  develop 
aiul  enfiineestandmdsiqqplicable  to  the  prcqMeed  action,  and  from  the  puUk.  DESS'S 
are  normally  forwarded,  al<mg  with  16  copies,  to  CNO  (OP-45)  for  Federal  Bepstor 
publicatkm  and  filing  with  the  EPA.  After  a  DEIS  has  been  writtmn  and  publia^d, 
alkiw  a  minimum  of  45  days  fiom  the  date  of  publication  for  additional  oonunmita. 
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If  C9fO  (OP-46)  80  decides,  you  may  hold  a  public  hearing  to  solicit  oommenta.  This 
process  of  determining  the  ^;»pr(qmate  focus  of  the  EIS  is  called  "scoinng:'' 

5.  A  final  environmental  impair  statmnent  (FEK)  can  be  filed  with 
the  EPA  after  60  days  from  the  date  of  Fedmnl  S^;i8ter  publication.  Tim  FEIS  must 
incorporate  all  comments  received  on  the  DEIS. 

6.  Ninety  days  after  publication  of  the  Federal  R^;ister  notice 
announcing  the  filing  of  the  DEIS  with  EPA,  or  thirty  days  after  publication  of  the 
Federal  Register  notice  of  the  filing  of  the  FEIS  with  EPA,  CNO  (OP-45)  can  prq;)are 
a  public  record  of  decision  (PRD)  for  publication  in  the  Federal  Ri^;ister. 

7.  Detailed  guidance  on  the  NEPA  process  and  the  preparation  of 
ElS's  is  contained  in  OPNAVINST  6090.1. 

8.  Federal  projects  can  be  stopped  by  the  issuance  of  a  Federal 
iiyunction  when  a  command  has  failed  to  prq;>are  an  EIS  or  has  prepared  an 
inadequate  one.  For  example,  a  200-unit  housing  project  at  one  base  was  delayed 
two  years  at  an  additional  cost  of  $9  million  because  of  deficiencies  in  the  NEPA 
process  identified  by  public  controversy.  Consequently,  it  is  essential  that 
oommamlers  carefully  diiect  and  monitor  (he  EIS  process,  ke^  dose  liaison  with  the 
appropriate  NAVFAC  EFD,  and  ensure  that  all  alternatives  are  addressed  in  the  EIS. 

B.  NatiotialHlstmicPreeervatioii  Aetctf  1M6(NHPA),  16  U.S.C.  S470 

fitflcq. 

1.  The  policy  of  the  NHPA  is  to  protect  federally  owned, 
administered,  or  controlled  prehistoric  and  historic  resources  in  a  q>irit  of 
stewardship  and  to  protect  archeological  resources  and  sites  on  public  land.  To  this 
end,  the  Act  establishes  the  National  Register  of  Historic  Places  and  requires  that 
Federal  agendas,  such  as  the  Navy,  take  into  account  the  effects  of  any  Federal 
"undertaking**  on  any  district,  site,  building,  structure,  or  olgectinduded  in  or  eligible 
Ibr  indusaon  in  the  Roister,  like  NEPA,  NHPA  is  a  procedural,  rathmr  than 
substantive,  statute  intoided  to  force  consideration  of  environmental  issues  in  the 
Federal  dedskmmaking  process. 

2.  With  Cuilities  dating  bade  to  the  1700's,  the  Navy  has  many 
stnictures  whkh  require  adhoenoe  to  I^SPA.  A  yellow  flag  should  be  raised  when 
demolitkm  of  any  structure  60  or  more  years  old  is  oonsid^^. 
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C.  Ardiaeological  Reao«ircea  Pirotectloii  Act  of  1979  (ARPA),  16 
U.S.C.  i  470aa  etaeq. 

Tbe  ARPA  provides  criminal  8andi<»is  against  individuals  who  excavate, 
remove,  damage,  or  alter  any  archaeological  resource  located  on  public  or  Indian 
lands  without  a  permit  and  against  individuals  who  sell,  purchase,  exchange, 
transport,  or  receive,  or  offer  to  sell,  purdiase,  or  exchan^  any  ar^aeological 
resource  which  was  unlawfully  obtained. 

D.  Marine  Protection,  Reoearch  and  Sanctnaries  Act  of  1972 
(MPRSA)  or  Ocean  Dumping  Act  (ODA),  33  U.S.C.  $  1401  et  seq. 

1.  The  MPRSA  allows  the  Secretary  of  Commm*oe  to  establish  and 
promulgate  regulations  with  regard  to  ocean  marine  sanctuaries  in  order  to  preserve 
or  restore  the  area  of  their  establishment  for  conservation,  recreational,  ecological, 
or  aesthetic  values. 

2.  The  Act  also  provides  for  dvil  penalties  of  up  to  $50,000  per  day 
for  each  day  of  violation. 

E.  Marine  Mammal  Protection  Act  of  1972  (BfMPA),  16  U.S.C.  §  1361 

etaeq. 

1.  The  MMPA  protects  certain  marine  mammals  by  proscribing  their 
"taking,"  and  by  establishing  a  marine  mammal  commission. 

2.  Harassment  of  seals  and  dolphins  is  a  violation  of  the  Act  which 
provides  for  both  dvil  and  criminal  penalties. 

F.  Endangered  fi^wdes  Act  of  1978  (ESA),  16  U.S.C.  §  1531  et  seq. 

1.  The  ESA  prevents  Federal  agendes  from  taking  any  action  that 
is  likely  to  jeopardize  the  continued  existence  of  any  "endangered  spedes"  or 
"threatened  spedes"  or  result  in  the  destruction  or  adverse  modification  of  the 
"critical  habitat"  of  those  q>edes  unless  an  e»mption  has  been  granted. 

2.  The  Sufneme  Court  dear)y  addressed  the  potential  conflicts 
between  endangered  q)ede8  preservation  and  mission  accomplishment  in  Tennessee 
Valiev  Authoritvv.Hm.  98  S.  Ct  2276,  at  2297  (1978). 

It  was  the  intent  of  (ingress  in  passing  the  ESA  "to 
hah  and  reverse  the  trend  toward  spedes  extinction, 
whatover  the  cost.  Thu  is  rsftected  not  only  in  the 
stated  polides  of  the  Act,  but  in  literally  every 
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section  of  the  atatute.  All  persons,  induding  federal 
agendes,  are  specifically  instructed  not  to  "take" 
oidangered  q>edea,  meaning  that  no  one  is  *to 
harass,  harm,  pursue,  hunt,  shoot,  wound,  kill,  trap, 
culture,  or  odlect*  such  life  forms.  (Citidions 
omitted)  ....  Agendes  in  particular  are  directed  by 
sections  2(c)  and  3(2)  of  the  Act  to  "use  ...  all 
methods  and  procedures  udiich  are  neoessaiy"  to 
preserve  endangered  qpedes.  (Citations  omitted). 

In  addition,  the  l^^lative  history  ...  reveals  an 
eiqtlidt  congressional  dedskm  to  require  agmides  to 

affhrd  fiint  prinrity  tn  the  declared  natinniil  pnlirv  nf 

aaving  endangered  gwaw  (and)  ...  tQ_giye 
endangered  spedes  priority  over  the  "primary 
miaaiona"  of  federal  agendes.  (Emphasis  added.) 

3.  The  ESA  also  makes  it  ill^al  to  attempt  to  "possess,  sell,  deliver, 
carry,  transport,  or  ship,  by  any  means  whatsoever,"  any  taken  endangered  spedes. 

4.  The  Act  provides  for  dvil  penalties  of  $10,000  for  each  violation 
and  criminal  penalties  of  $20,000  and  one  years’  imprisonment. 

5.  Suits  may  be  brou^t  by  dtizens  on  their  own  behalf  to  enforce 
the  ESA's  provisions  by  iiyunction.  may  recover  attomor  fees  and  court  costs, 
but  cannot  be  awarded  damages. 

6.  Camp  Lqjeune,  North  Carolina  is  an  outstanding  example  of  a 
militaiy  installation  whose  day-to-day  (q;)erations  have  been  significantly  impacted 
by  the  ESA.  The  camp  is  considered  1^  die  North  Carolina  Department  of  Natural 
Resources  and  Community  Development  (DNRCD)  to  have  as  many  as  10  animal 
qiedes  and  28  plant  spedes  considered  endangered,  threatened,  or  rare. 

Chief  among  the  endangered  qpedes  is  the  red-cockaded 
wooc^iedier.  The  wooc^iecker's  critical  habitat  is  mature  southern  pine  forests 
containing  "ovmr  mature,"  60-  to  80-year-dd  trees  with  red  heart  disease.  The 
wooc^M^ers  nest  in  the  pulp  of  the  diseased  trees.  Because  of  wideqiread  timber 
management  practices,  few  trees  of  this  age  remain  on  private  lands. 

In  a  biological  opinkm,  the  North  Cardina  DNRCD  determined 
that  the  training  activities  in  the  caoqi's  medianiied  training  area  feudi  as  cutting 
ct  Tpma  trees  for  banriodes,  driving  hravy  vdiides  over  tree  roots,  digging  foxholes, 
and  girdling  trees  wkh  communications  lines)  were  destroying  tte  mieciss'  critical 
habitat 
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After  several  consultations  with  the  DNRCD,  Base  Order 
11015.6B  was  issued  establishing  a  red-oocfcaded  wood^pedcer  program  prohibiting, 
among  other  things,  Ihe  use  of  any  vehide  off  designated  trails;  the  cutting  or 
damaging  of  pine  trees,  any  digging  whidi  mig^t  cause  root  damage  to  pine  trees, 
bivouacking,  and  the  firing  of  any  artillery  within  established  habitat  areas  and 
buffer  zones;  and  the  removal  or  (^truction  of  signs  marking  restricted  areas. 

G.  Coastal  Zone  Management  Act  1972  (CZMA),  16U.S.C.  i  1451  fit 

seq. 


The  C2SMA  is  intended  to  preserve,  i»x>tect,devel(q),  restore,  and  enhance 
the  national  coastal  zone  and  to  encourage  intergovernmental  partidpation  and 
cooperation  in  connection  with  it.  The  Ad  requires  that,  where  an  approved  state 
coastal  zone  management  program  exists,  any  Federal  development  projed  —  the 
effects  of  which  spill  over  to  non-Federal  coadal  areas  —  must  be  consistent  with 
the  state  program  to  the  maximum  extent  practicable.  Like  NEPA  and  NHPA,  CZMA 
mandates  a  decisionmaking  process,  the  "consistency  determination  process,”  without 
creating  substantive  ri^ts. 


ENVIRONMENTAL  RESPONSE  AND  REMEDIATION 

A.  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  ci  1980  (CERCLA),  as  amended  by  the  Superfund  Amendments 
and  Authorization  Act  of  1986  (SARA) 

1.  CERCLA  is  a  nonpenal,  strid  liability  statute  intended  to  enforce 
the  deanup  of  nonoperating  or  abandoned  hazardous  waste  sites  known  as 
"treatment,  storage,  or  disposal  facilities"  (TSDFs)  throu^  "remedial  actions." 
Owners/operators  of  contaminated  facilities,  generators  of  hazardous  waste  who 
arrange  for  diqfioeal,  and  tiansporters  of  the  waste  to  the  site  are  jointly  and 
severally  liable  for  all  costs  of  CERCLA  response/remedial  adions  incurred  by  the 
Federal  EPA,  a  state,  or  any  other  person. 

2.  CERCLA  also  establishes  a  National  Priorities  last  (NPL)  as  a 
means  of  ranking  hazardous  waste  sites  nationwide  to  ensure  that  those  posing  the 
greatest  environmental  hazard  are  deaned  up  first  When  a  site  is  listed  on  the  NPL, 
a  "remedial  investigation"  (RI)  and  "feasibility  study"  (FS)  are  undertaken.  A 
proposed  plan  for  deanup  is  then  published  for  public  comment  after  which  a  "record 
of  dedskm"  (ROD)  is  made.  Finally,  a  "remedial  design"  (RD)  is  established  to  fully 
detail  tlw  fdanned  "remedial  actim"  (RA)  for  the  site.  Hirou^^umt  this  process,  the 
state  will  activ^  partidpate  in  kmg*-term  planning  and  must  be  given  notice  and 
an  oppmtunity  to  cmnment  on  each  nuqor  facet  of  the  proposed  deamq). 
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3.  Sites  located  on  former  and  active  Navy  and  Marine  Corps  shore 
activities  are  covered  by  the  Installatmn  Restoration  Program  (IRP).  Phase  I  of  the 
IBP  involves  a  Preliminaiy  Assessment  and  Site  Investigation  to  determine  the 
nature  and  extent  of  any  contamination  followed  by  consideration  for  listing  on  the 
NPL.  In  Phase  n,  which  must  begin  within  six  months  of  any  listing  on  the  NPL,  a 
Technical  Review  Committee  (TRC)  is  established  and  a  cleanup  plan  —  which  takes 
into  account  comments  from  the  TRC  and  the  public  —  is  developed  after  the  study. 
At  the  completion  of  the  study,  the  commanding  officer  must  sign  a  Record  of  Intent 
(]^I)  and  forward  it  to  the  EPA  which  will  ultimately  issue  a  Record  of  Decision 
(ROD)  on  tile  plan.  Phase  m  is  the  implementation  of  the  sgpproved  plan. 

4.  In  addition  to  the  NPL,  Congress  established  a  Federal  Facilities 
Hazardous  Waste  Compliance  Docket  (FFHWCD)  when  it  enacted  SARA.  The 
purpose  of  the  FFHWCD  is  to  provide  Congress  with  a  means  of  monitoring  Federal 
agencies  to  ensure  that  they  are  expeditiously  addressing  the  cleanup  of  hazardous 
waste  at  Federal  facilities. 

5.  SARA  also  establishes  the  "Defense  Environmental  Restoration 
Program"  (DERP)  and  the  "Defense  Environmental  Restoration  Account"  (DERA) 
under  which  DoD  hazardous  waste  cleanups  are  planned,  monitored,  and  funded. 
The  Secretary  of  Defense  is  charged  with  ultimate  responsibility  for  the  program  and 
for  reporting  annually  to  Congress  on  the  status  of  cleanup  efforts  within  DoD. 

6.  Although  DERA  provides  funds  for  hazardous  waste  cleanup, 
recurring  requirements  for  environmental  compliance  must  be  funded  at  the  activity 
level. 


7.  CERCLA  further  requires  the  immediate  reporting  of  any 
unpermitted  release  (land),  discharge  (water),  or  emission  (air)  of  designated 
hazardous  substances  to  the  National  Response  Center  (NRC).  The  NRC  hotline  is 
the  same  number  as  is  used  for  reporting  oil  spills  under  CWA:  1-800-424-8802. 
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EPA  REGIONAL  OFFICES 


Region  I 

Environmental  Protection  Agency 
John  F.  Kennedy  Federal  Bldg. 
Room  2203 
Boston,  MA  02203 
(617)  565-3715 


Region  11 

Environmental  Protection  Agency 
Jacob  K.  Javitz  Federal  Bldg. 

26  Federal  Plaza 
New  York,  NY  10278 
(212)  264-2657 


Region  ITT 

Environmental  Protection  Agency 
841  Chestnut  Building 
Philadelphia,  PA  19107 
(215)  597-9800 


Bfigion-jy 

Environmental  Protection  Agency 
345  Courtland  Street,  NE. 
Atlanta,  GA  30365 
(404)  347-4727 


Bfigion  Y 

Environmental  Protection  Agency 
230  South  Dearborn  l^neet 
Chicago,  IL  60604 
(312)  363-2000 


Environmental  Protection  Agency 
First  Interstate  Bank  Tower 
at  Fountain  Place 

1445  Ross  Avenue  12th  Floor  Suite  1200 
Dallas,  TX  75202 
(214)  655-6444 


Region  Vn 

Environmental  Protection  Agency 
726  Minnesota  Avenue 
Kansas  City,  KS  66101 
(913)  551-7000 


Region  Vffl 

Environmental  Protection  Agency 
999  18th  Street,  Suite  500 
Denver,  CO  80202-2405 
(303)  293-1603 


Region  DC 

Environmental  Protection  Agency 
1235  Mission  Street 
San  Francisco,  CA  94103 
(415)  556-6322 


RMionX 

Environmental  Protection  Agency 
1200  Sixth  Avenue 
Seattle,  WA  98101 
(206)  442-1200 
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ENVIRONMENTAL  LAW  ISSUES  >  Useful  Tdephone  Numbers 


National  Response  Center 

(Oil  and  Hazardous  Substance  Spills  or  Releases)  (800)  424-8802 


POD  Environmental  Policy 

COL  Larry  Hourcle,  USAF  (202)  697-9136 

Office  of  the  Assistant  General  Counsel  (Logistics)  AJV  227-9136 


Navy  Policy 

Navy  Environmental  Law  Office  (202)  692-2247 

Ms.  Elsie  Munsell  AA^  222-2247 

CDR  Thomas  N.  Ledvina  (Navy  environmental  policy) 


Litigation 

Office  of  the  Judge  Advocate  General 
General  Litigation  Division  (Code  34) 

CDR  Ron  Borro,  LCDR  Rick  Evans 

Office  of  the  General  Coimsel 
Litigation  Office 

Mr.  Dick  Eddy,  Mr.  Steve  Banks,  Ms.  Nanty  Glasier 


(202)  325-9870 
A/V  221-9870 


(202)  746-1053 
A/V  286-1053 


Area  Coordinators 

Commander  in  Chief,  U.S.  Atlantic  Fleet  (804)  444-6165 

(Code  N02LE)  A/V  564-6165 

CDR  Patrick  A.  Genzler 
(Enviroiunental  «tpert  for  activities  for  which 
CINCLANTFLT  is  area  coordinator) 

Commander  in  Chief,  U.S.  Pacific  Fleet  (808)  471-0624 

LCDR  Quinn 

(Environment  expert  for  activities  for  which 
CINCPACFLT  is  area  coordinator) 
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R^onal  Coordinators 

Commander,  Naval  Base,  San  Diego 
CDR  Don  Blake 

(Environmental  e3q)ert  for  activities 
in  and  about  San  Diego) 

Commander,  Naval  Base,  San  Francisco 
CDR  Joe  M.  Parnell 
(Environmental  expert  for  activities 
in  and  about  San  Francisco) 


(619)  532-1418 
A/V  522-1418 


(415)  395-3931 
A/V  475-3931 


NAVFAC 

(Environmental  counsel  for  NAVFAC  issues,  especially 
hazardous  wastes,  air  and  water  permits,  etc.) 

Hf»adqiiartj.rB 

Office  of  Counsel 

Mr.  Bill  Mahn,  Mr.  Ray  Goldstein, 

Ms.  Angie  Ryan 

Northern  Division  (Philadelphia  and  north) 
Office  of  Ck)unsel 

Mr.  Ralph  Lombardo,  Ms.  Patricia  Chalfant, 

Mr.  David  Patrone 

Atlantic  Division 

(Norfolk.  Puerto  Rico.  Mid-Atlantic  states) 
Office  of  Coimsel 
Mr.  Stephen  Anderson 

Southern  Division  (Charleston  and  points  south) 
Office  of  Counsel 
Mr.  Stan  Barnett 


(202)  325-8552 
A/V  221-8552 


(215)  897-6105 
A/V  443-6105 


(804)  444-9507 
A/V  564-9507 


(803)  743-0865 
AA^  563-0707 


Southwestern  Division  (San  Diego  and  vidnitv) 
Office  of  Counsel 
Mr.  Peny  Sobel 

Western  Division  (west  coast 

emept  San  Di^  &  Seattle) 

Office  of  Counsel 
Ms.  Cynthia  Hall 


(619)  556-2312 
AA^  522-2312 


(415)  877-7113 
A/V  859-7113 
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QIC?C  Northwest 

(Seattle.  Alaaka.  greater  Northwest) 
Office  of  Counsel 

Mr.  John  H.  Wright,  Ms.  Judy  Conlow 

Pacific  Diyifiion 

(Hawaii.  Guam,  islands  and  points  west) 
Office  of  Counsel 
Rebecca  Greenway 


Office  of  Legislative  Affairs 

CDR  Larry  D.  Wynne 
LCDR  Mike  McGregor 
(Legislative  comment  and  input  on 
environmental  matters) 


OPNAV  Contacts 

OP-45.  Environmental  Protection.  Safety  and 

Occupational  Health  Division 

Director 

CAPTJohnP.  Collins 

Head,  Shore  Facilities  Branch 
Mr.  Paul  Yaroschak 

Head,  Ship  &  Systems  Branch 
Mr.  Larry  Koss 

OP-Q4E1.  NEPA  Coordinator 

Mr.  Thomas  J.  Peeling,  Ms.  Anne  Anderson 

(Approval  of  EIS's,  EA's) 


NAVSEA  Contacts 

Office  of  Counsel 

Ms.  Iona  Evans,  Ms.  Pam  Morris 


Naval  Justice  School 

Civil  Law  Division  39-21 


(206)  476-8666 
AA^  439-8666 


(808)  471-8469 


(202)  695-0451 
A/V  225-0451 


(202)  692-5577 
m  222-5577 

(202)  692-5595 
MW  222-5595 

(202)  692-5572 
MW  222-5572 


(202)  325-7344 
A/V  221-7344 


(202)  602-8446 
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Marine  Corps 

HgadqtiaitffrB 
LtCol  O.  E.  Nan^e 
(Overall  coordination) 

East  Coast  Counsel  Office 
LitCol  D.  B.  Merder 


West  Coast  (Counsel  Office 
RandaU  B.  Pyles 


(202)  694-2150 
m 224-2150 


(919)  451-5053 
A/V  484-5053 


(619)  725-5610 
A/V  365-5610 
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ENVIRONMENTAL  COMPLIANCE  SUPPORT  SERVICES 


Naval  Energy  and  Environmental  Support  Activitv  (NEESA) 

(NEESA  acts  as  Executive  Manager  of  NEPSS  below) 

Gary  Gasperino  (805)  982-2638 

A/V  551-2638 


Naval  Environmental  Protection  Support  Service  (NEPSS) 


George  Wandrocke 


(805)  982-4984 
A/V  551-4984 


Specialty  ofiSoes 


Ships  Environmental  Support  Office  (SESO) 

A.  E.  Lardis 

Ordnance  Environmental  Support  Office  (OESO) 
Pam  Clements 


(301)  267-3229 
A/V  281-3229 

(301)  743-4534/4906 
AA^  364-4534/4906 


Aircraft  Environmental  Support  Office  (AESO) 
Dr.  E.  L.  Douglas 


(619)  545-2914 
A/V  735-2914 


Marine  Environmental  Support  Office  (MESO)  (619)  553-5330 

R.  K.  Johnston  A/V  553-5330 
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FREEDOM  OF  INFORBfATlON  -  SECNAVINST  5720.42D 
QUICK  REFERENCE  GUIDE 


Allows  public  access  to  Federal  access  to 
Federal  Government  files  and  records 


Anyoiw 


Must  be  in  writing.  Reference  or  imply  FOIA 
with  description  of  the  record  along  with 
payment  or  promise  to  pay. 


Ascertain  if  your  command  has  cognizance. 
Ten  working  days  to  answer  once  received  by 
sq;)propriate  command.  Disclose  material  or 
send  copy  of  forwarding  letter  to  requester. 


Guidelines 


Provide  material  unless  item  is  exempted  and 
government  interest  at  jeopardy.  Consult 
SECNAVINST 5720.42(series)  for  exemptions. 


Denial  Route 


OEGCMA  only  sends  denial  letter.  Letter 
sent  when  matter  is  exempt,  there  is  a 
dispute  over  payment,  or  record  is  lost. 


Appeala 


Service  Secretary,  Judicial  Review 


Anniial 
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PRIVACY  ACT  -  SECNAVINST  5211^ 
QUICK  REFERENCE  GUIDE 


Deftaiition  Safeguard  personal  information  in  custody  of  Federal  government, 

permit  individual  access  to  own  records  to  review  or  correct 


Requester 

Federal  Government 
seeking  information 
from  member 

DoD,  DoN,  DoT, 
other  gov't 
agencies 

Member  seeking 
information 
re:  self 

Rcquirementg 

Information  collected 
will  be  stored  in 
system  of  records 
by  identifier 

Must  have  need 
to  know 

Request  in  writing 
if  you  want  access  to 
info,  correction  of 
records 

Action  upon 

Receiving 

Request 

None 

Release/deny 

Answer  in  lOworidng 
days;  action  must  be 
taken  by  30  working 
days 

GnideHites 

Use  Privacy  Act 
statement  when 
asking  for  info 
that  will  be  stored 
by  identifier 

Third  person 
must  have  ri^t 
to  know 

Given  access  unless 
matter  is  exempted. 
QxisultSBCNAVINSr 
5211.5  (series)  for 
exemption. 

Penial  Bottle 

Person  who  refuses 
to  sign  must  be  told 
possible  consequences 

Custodian 

OEGCMA  denies 
request 

Ajqieals 

None 

None,  but  crim¬ 
inal  penalties 
for  wrongful 
access 

Service  Sec'3^ 
Statement  of 
Dispute;  Judicial 
Review 

Report 

1.  Annual 

2.  Must  account  for  disclosure  in  record 
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SECTION  FIVE 

GLOSSARY  OF  WORDS  AND  PHRASES 


The  following  words  and  phrases  are  those  most  freipiently  enoountered  in 
Military  Justice  which  have  spedal  connotations  in  Military  Law.  Tliis  list  is  hy  no 
means  complete  and  is  designed  solely  as  a  ready  reference  for  the  meaning  of  certain 
wmds  and  phrases.  Where  it  has  been  necessary  to  explain  a  word  or  phrase  in  the 
language  of  or  in  relation  to  a  rule  of  law,  no  attempt  has  been  made  to  set  forth  a 
definitive  or  comprehensive  statement  of  sudi  rule  of  law. 


ARANDONED  PROPERTY  -  property  to  which  the  owner  has  relinquished  all  rifi^t, 
title,  daim,  and  possession  with  intention  of  not  redaiming  it  or  resuming  ownership, 
possession,  or  eqjoyment 

ABET  -  to  intentionally  encourage  or  assist  another  in  the  commission  of  a  crime. 

ACCESSORY  AFTER  THE  FACT  -  one  who,  knowing  that  an  ofiense  punishable  by 
the  UCMJ  has  been  committed,  receives,  comforts,  or  assists  the  offender  in  order  to 
hinder  or  prevent  his  iqiprehension,  trial,  or  punishment 


ACCESSORY  BEFORE  THE  FACT  >  one  who  oounsels,  commands,  procures,  cr 
causes  another  to  commit  an  offense  —  whether  present  or  absent  at  the  commiswon 
of  the  offmise. 


ACfniSED  one  who  is  charged  with  an  offense  under  the  UCMJ. 

ACCUSER  -  any  peram  who  signs  and  swears  to  charges;  any  person  vdio  directs 
that  charges  ntnninally  be  signed  and  sworn  to  by  another,  and  any  perscm  edw  has 
an  interest  other  than  an  offiidal  interest  in  the  prosecution  of  the  accused. 

ACTIVE  DUTY  -  the  status  of  being  in  the  active  Federal  service  any  of  the 
Armed  Forces  under  a  oomfwtent  aiqrantinent  or  enlistment  or  pursuant  to  a 
oi»iq)etent  muster,  order,  call,  or  inductim. 

ACTUAL  KNf>WI.RnOE  ~  ■  mtmim  mtmrmir,  m  jmrmm  in  fart  fcnn—  nf  Out  Miatawee 
of  an  order,  regulation,  foot,  etc.  in  quertkm. 
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APPmONAL  CHARGES  -  new  and  separate  charges  prrferred  after  others  have 
been  inreferred  against  the  same  accused. 


ADMiaSTON  ~  a  statement  made  by  an  amuwed  whidi  may  nHinit  part  af  an 
an  demmit,  or  more  than  one  elemeit  of  an  offense  diars^  but  whidi  ftdls  short  of 
a  oranplete  confession  to  every  element  ct  an  offense  diarged. 


AyyiPAVIT  -  a  statement  or  dedaratkm  reduced  to  writing  and  confirmed  by  the 
party  making  it  fay  an  oath  taken  brfore  a  peracm  who  had  authority  to  administer 
the  oath. 


AFFTHMATIQN  -  a  solemn  and  formal  external  pledge,  landing  upon  one's 
omscienoe,  that  the  truth  will  be  stated. 


AIDEBANDAB] 
perpetrator,  and 
principal. 


B  -  one  who  shares  the  criminal  intent  or  purpose  of  the 
to  help  him  carry  out  his  scheme,  and,  hence,  is  liable  as  a 


AIJBT  -  a  defense  that  the  accused  could  not  have  committed  the  offense  alleged 
because  he  was  somewhere  else  when  tiie  crime  was  committed. 


AT.I.F/;tF.  -  to  assert  or  state  in  a  pleading;  to  plead  in  a  specification. 

Al.T.RflATfnN  -  the  assertion,  declaration,  or  statement  of  a  party  to  an  action  made 
in  a  ideading  —  setting  out  what  he  expects  to  prove. 

AIJ.  WHITS  ACT  -  a  Federal  statute,  28  U.S.C.  1651(a)  (1982),  which  enqjowers  all 
courts  established  by  Act  (rf*  Congress,  induding  the  Court  of  Military  Appeals,  to 
issue  such  extraordinary  writs  as  are  necessary  or  appropriate  in  aid  of  their 
reqMctive  jurisdictions  and  agreeable  to  the  usages  and  principles  of  law. 

APPEAL  -  a  oomplamt  to  a  superior  court  of  an  iq^ustice  done  or  error  committed  fay 
an  inferkxr  court  whose  judgmmit  or  decuion  the  court  above  is  called  upon  to  correct 
or  revene. 


APPRl  J  ATO  REVIEW  -  the  examinatiim  of  the  records  of  cases  tried  by  courts — 
martial  fay  propwr  reviewing  authoritiee,  induding,  in  aiqprqiniate  cases,  the 
convening  authority,  the  Court  of  Military  Review,  the  Court  of  Bfilitary  Appeals,  the 
U.S.  Siqweme  Cou^  and  the  Judge  Advocate  Gmieral. 

>  the  taking  into  custody  of  a  person. 

AKRAlQKiiFNT  _  the  reading  of  the  diargse  and  q>edficatjmis  to  the  accused,  or 
the  waiver  of  their  readily  oomded  wfth  Um  request  that  the  accused  {dead  thei^. 


GLOSSARY 


ARRBflT  -  a  moral  restraint,  imt  intended  as  punishment,  imposed  uptm  a  person 
fay  oral  or  writtmi  orders  of  conq>etent  authmriiy  limiting  the  perscm's  liberty  pending 
diqBosition  of  diaiges. 

ARRROT  TN  QUARTERS  -  a  moral  restraint  limiting  an  officer’s  liberty,  imposed  as 
a  noiQudicial  punishnmit  fay  a  flag  or  general  (^oer  in  ocnnmand. 

ARTinT^R  39a  SESSION  -  a  session  of  a  court-martial  called  fay  the  military  judge, 
either  faefinre  or  after  assembly  of  the  court,  without  the  mmnbers  of  the  court  being 
present,  to  dispose  of  matters  not  ammmting  to  a  trial  oi  the  accused's  guilt  or 
innocence. 

ASPORTATION  -  a  carrying  away;  felonious  removal  of  goods. 

ASSAULT  -  an  attempt  or  ofier  with  unlawful  force  or  violence  to  do  bodily  harm  to 
another,  whether  or  not  the  attempt  or  offer  is  consummated. 

ATrKMPT  -  an  act,  or  acts,  done  with  a  specific  intent  to  commit  an  offense  undmr 
the  UCMJ,  amounting  to  more  than  mere  preparation,  and  tending  to  effect  the 
commission  of  such  offense. 


AUTHENnCITY  -  the  quality  of  being  genuine  in  character,  which  in  the  law  of 
evidence  refers  to  a  piece  of  evidence  actually  being  what  it  purports  to  be. 


BAD-CONDUCT  DISCHARGE  -  one  of  two  types  of  p^tive  discharges  that  may 
be  awarded  an  enlisted  member;  designed  as  a  punishment  for  bad  conduct  a 
sqiMuration  under  conditioiu  other  than  honorable;  may  be  awarded  fay  a  GCM  or 
SPCM. 


BAiTKRY  -  an  unlawful,  and  intentional  mr  culpably  ne^^igent,  application  of  bodily 
harm  to  the  person  cS  another  by  a  material  agenty  used  directly  or  indirectly. 


BEYOND  A  RRA5iQNABl.E  DOITRT  .  the  defp«e  of  pmrsuasion  based  upon  proof 
such  as  to  exclude  not  every  hypothesis  or  posribility  of  innocence,  but  any  fair  and 
ratkmal  hypotheris  except  that  of  guilt;  not  an  absfdute  or  mathematical  certainty  but 
a  moral  certainty. 


BODILY  HARM  -  any  fdijrsical  iiyuiy  to  or  offensive  touching  of  the  person  of 
another,  however  sli|^t 


BQNAFIDB  >  in  good  foith. 

BBEA(2iI£LlHELEBACE  -  an  unlawful  disturbance  of  the  public  tranquility  by  an 
outward  dsmonstriMion  of  a  vioteit  or  turbulent  nature. 
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BHEAKING  ARREOT  -  gnng  begrond  the  Bmite  of  arreet  befinv  being  r^aeed  by 
proper  authority. 

BURGLARY  >  the  bmJdng  and  entering  in  the  nighttime  of  the  dwelling  house  of 
another  with  intent  to  oommit  murder,  manslauj^ter,  raq;ie,  carnal  knowledge, 
laroeqy,  wrongful  q>prDpriation,  robbery,  forgery,  maiming,  sodk^,  arscm,  extortion, 
or  assault 


BUSINESS  ENTRY  -  any  writing  or  record,  whether  in  the  form  any  entry  in  a 
bodr  or  (^herwise,  made  as  a  memorandum  or  record  of  any  act,  transaction, 
oocuirence,  or  event,  made  in  the  r^pilar  course  of  any  business,  profession, 
occupation,  or  calling  of  any  kind. 

CAPTAIN’S  MAST  -  the  term  applied,  throu^  tradition  and  usage  in  the  Navy  and 
Coast  Guard,  to  noiyudidal  punishment  proceedings. 

CAPITAL  OFFENSE  -  an  offense  for  whidi  the  maximum  punishment  includes  the 
death  penalty. 

CARNAL  KNnWT.ETiGE  -  an  act  of  sexual  intercourse  with  a  female  not  the 
accused’s  wife  and  who  has  not  attained  the  age  of  16  years. 

CHAI.T  JiNGR  -  a  formal  olgection  to  a  member  of  a  court  or  the  military  judge 
continuing  as  such  in  subsequent  proceedings;  either  for  cause,  based  oit  a  fact  or 
circumstance  which  has  the  effect  of  disqualitying  the  person  diaUenged  firom  further 
participation  in  the  proceedings,  or  perenqrtorily,  without  grounds  or  basis. 

CHARGE  -  a  formal  statement  of  the  artide  of  the  UCMJ  which  the  accused  is 
alleged  to  have  violated. 


CHARGE  AND  SPECIFICATIQN  -  a  fiamal  description  in  writing  of  the  offense 
whidi  the  accused  is  alleged  to  have  committed;  each  specification,  together  with  the 
diarge  under  which  it  is  placed,  cmstitutes  a  separate  accusation. 


CHIEF  WARRANT  OFFICER  -  a  warrant  <^Eioer  of  the  Armed  Forces  w1k>  holds  a 
commiaakm  or  warrant  in  warrant  t^cer  grades  W-2  throuc^  W-4. 

CIRCUMOTANTIAT,  EVIDENCE- evidence  vdiidi  tends  directly  to  prove  or  digirove 
not  a  fbct  in  issue,  but  a  &ct  or  drcumstanoe  firmn  whidi,  either  alone  or  in 
connection  with  othnr  facta,  a  court  may,  aoonding  to  the  common  eiqierienoe  of 
mankind,  raaaonabty  infer  ^  existenoe  or  nonexistenoe  of  another  fact  whidi  is  in 
MSUe;  ■nmadwMa  ftaIWi  iwdw-'nrt 
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niJgMRMriY  -  diacretioiiaiy  action  fay  proper  authority  to  reduce  the  severity  of  a 
punidunrat. 

mi  J  ATRRAL  ATTACK  -  an  attempt  to  imp^h  or  challenge  the  integrity  of  a 
court  judgment  in  a  proceeding  other  than  that  in  which  the  judgmoit  was  rendered 
and  outside  the  mnrmal  chain  of  ai^ilate  review. 

COMMAND  -  (1)  the  authority  which  a  commander  in  the  military  service  lawfully 
exercises  over  his  subordinates  fay  virtue  of  rank  or  assignment;  (2)  a  unit  or  units, 
an  mganixation,  or  an  area  under  the  authority  of  one  individual;  (3)  an  order  given 
fay  one  person  to  another  who,  because  of  the  relationship  of  the  parties,  is  under  an 
obligation  or  sense  of  duty  to  ob^  the  order. 

COMMANDING  OFFICER  -  a  commissioned  ofBoer  in  command  of  a  unit  or  units, 
an  organization,  or  an  area  of  the  Armed  Forces. 

COMMISSIONED  OFFICER  -  an  officer  of  the  Naval  Service  or  Coast  Guard  who 
holds  a  commission  in  an  officer  grade.  Chief  Warrant  Officer  (W-2)  and  above. 

COMMON  TRIAL  -  a  trial  in  which  two  or  more  persons  are  charged  with  the 
commission  of  an  offense  which,  althou^  not  jointly  committed,  was  committed  at 
the  same  time  and  place  and  is  provable  fay  the  same  evidence. 

COMPETENCY  -  the  presence  of  those  characteristics,  or  the  absence  of  those 
disabihtiee  Q.e.,  exclusionary  rules),  which  renders  a  particular  item  of  evidence  fit 
and  qualified  to  be  present^  in  court. 

CONCURRENT  JITRISDICnON  -  jurisdiction  which  is  possessed  over  the  same 
parties  or  subject  matter  at  the  same  time  fay  two  or  more  separate  tribunals. 


CONCURRENT  SERVICE  OF  PI 


served  at  the  same  time. 


-  two  or  more  imnishments  being 


CONFESSION  .  a  statement  made  fay  an  accused  which  admits  each  and  every 
elmnent  of  an  offense  diarged. 


CONFINEMENT  -  physical  restraint,  imposed  by  either  oral  or  written  orders  of 
omqpetent  authority,  depriving  a  perscm  of  his  fireedom. 


mNaECimVE  SERVICE  QF 

served  in  serka,  one  after  the  other. 


two  or  more  punishmmits  being 
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CX)NSPIRACY  -  a  combination  of  two  or  more  persons  who  have  agreed  to 
accomplish,  ooncmted  action,  an  unlawful  purpose  or  some  purpose  nc^  in  itsdf 
unlawful  1^  unlawful  means,  and  the  doing  of  some  act  hy  one  or  more  of  the 
oonsfnrators  to  effect  the  object  of  that  agreement. 

CONSTRUu'riVE  ENLISTMENT  -  a  valid  enlistment  arising  where  the  initial 
enlistment  was  void  but  the  enlistee  submits  voluntarily  to  military  authorify,  is 
mentally  competent  and  at  least  17  years  old,  receives  pay,  and  performs  duties. 

CONSTRUU'i’iVE  KNOWT.RnOR  -  a  state  wherein  a  person  is  inferred  to  have 
knowledge  of  an  order,  regulation,  fact,  etc.  as  a  result  of  having  a  reasonable 
opportunity  to  gain  such  knowledge  (e.g.,  presence  in  an  area  where  the  relevant 
information  was  conunonly  available. 

CONTEMPT  -  in  Military  Law,  the  use  of  any  menacing  word,  sign,  or  gesture  in  the 
presence  of  the  court,  or  the  disturbance  of  its  proceedings  by  any  riot  or  disorder. 

CONTRABAND  -  items,  the  possession  of  which  is  in  and  of  itself  illegal. 

CONVENING  AUTHORITY  -  the  officer  having  authority  to  create  a  court-martial 
and  who  created  the  court-martial  in  question,  or  his  successor  in  command. 

CONVENING  ORDER  -  the  document  by  which  a  court-martial  is  created,  whidi 
specifies  the  type  of  court,  details  the  members,  and,  when  appropriate,  the  specific 
authority  by  which  the  court  is  created. 

CORPUS  DELICTI  -  the  body  of  a  crime;  facts  or  circumstances  showing  that  the 
crime  allied  has  been  committed  hy  someone. 

CQIJNSET.TNG  -  directly  or  indirectly  recommending  or  advising  another  to  commit 
an  offense. 

COURT-MARTIAL  -  a  militaiy  court,  convened  under  authority  of  government  and 
the  UCMJ  for  trying  and  punishing  offenses  committed  by  members  of  the  Armed 
Forces  and  other  persons  subject  to  Military  Law. 

COURT  OF  INQUIRY  -  a  formal  administrative  fact-finding  body  convened  under 
the  authority  of  Article  135,  UCMJ,  whose  fiinction  it  is  to  search  out,  develcp, 
analyze,  and  record  all  available  information  relative  to  the  matter  und^ 
investigation. 
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COURT  OF  Mn.TTARY  APPRAIA  -  the  highest  appellate  court  established  under 
the  UCMJ  to  review  the  records  of  certain  trials  by  court-martial,  consisting  of  three 
judges  iqppointed  from  dvil  life  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  for  a  term  of  fifteen  years. 

COURT  OF  MTT  .TTARY  REVIEW  -  an  intermediate  appellate  court  established  by 
each  Judge  Advocate  General  to  review  the  record  of  certain  trials  by  court-martial 
—  formerly  known  as  Board  of  Review. 

CREDIBILITY  OF  A  WITNESS  -  his  worthiness  of  beUef. 

CTIT.PARTiR  -  deserving  blame;  involving  the  breach  of  a  legal  duty  or  the 
commission  of  a  fault. 

CTTT.PART.E  NEGT  JGENCE  -  Culpable  ne^igence  is  a  degree  of  ne^igence  greater 
than  simple  ne^gence.  This  form  of  negligence  is  also  referred  to  as  recklessness 
and  arises  whenever  an  accused  recognizes  a  substantial  unreasonable  risk  yet 
consciously  disregards  that  risk. 

CUSTODIAL  INTERROGATION  -  questioning  initiated  by  law  enforcement  officers 
or  others  in  authority  after  a  susp^  has  been  taken  into  custody  or  otherwise 
deprived  of  his  freedom  of  action  in  any  significant  way. 

CUSTODY  -  that  restraint  of  free  movement  which  is  imposed  by  lawful 
apprehension. 

CUSTOM  -  a  practice  which  fulfills  the  following  conditions:  (a)  it  must  be  long 
continued;  (b)  it  must  be  certain  or  uniform;  (c)  it  must  be  compulsory;  (d)  it  must  be 
consistent;  (e)  it  must  be  general;  (f)  it  must  be  known;  it  must  not  be  in 
opposition  to  the  terms  and  provisions  of  a  statute  or  lawful  regulation  or  order. 

DAMAGE  -  any  physical  ii\jury  to  properly. 

DANGEROUS  WEAPON  -  a  weapon  used  in  such  a  manner  that  it  is  likely  to 
produce  death  or  grievous  bodily  harm. 

DECEIVE  -  to  mislead,  trick,  cheat,  or  to  cause  one  to  believe  as  true  that  which  is 
false. 

DEFERRAL  -  discretionarv  action  bv  proper  authority,  pos^ning  the  running  of  the 
confinement  portion  of  a  sentence,  U^ther  with  a  lack  of  any  post-trial  restraint. 
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DEFRAUD  -  to  obtain,  through  a  misrepresentation,  an  article  or  thing  of  value  and 
to  apply  it  to  one's  own  benefit  or  to  the  use  and  benefit  of  another  —  either 
permanently  or  temporarily. 

DEMONSTRATIVE  EVIDENCE  -  anything  (such  as  charts,  maps,  photographs, 
models,  drawings,  etc.)  used  to  help  construct  a  mental  picture  of  a  location  or  olgect 
whidi  is  not  readily  available  for  introduction  into  evidence. 


DEPOSITION  -  the  testimony  of  a  witness  taken  out  of  court,  reduced  to  Meriting, 
under  oath  or  affirmation,  before  a  person  empowered  to  administer  oaths,  in  answer 
to  interrogatories  (questions)  and  cross-interrogatories  submitted  by  the  parties 
desiring  the  deposition  and  the  opposite  party,  or  based  on  oral  examination  by 
counsel  for  accused  and  the  prosecution. 


DERET  JCnON  IN  THE  PERFORMANCE  OF  DUTY  -  willfully  or  ne^ntly  failing 
to  perform  assigned  duties  or  performing  them  in  a  culpably  inefficient  manner. 


DESIGN  -  on  purpose,  intentionally,  or  according  to  plan  and  not  merely  through 
carelessness  or  by  accident;  specifically  intended. 

DESTROY  -  sufficient  injury  to  render  property  useless  for  the  purx>ose  for  which  it 
was  intended,  not  necessarily  amounting  to  complete  demolition  or  annihilation. 

DIRECT  EVIDENCE  -  evidence  which  tends  directly  to  prove  or  disprove  a  fact  in 
issue. 


DISCOVERY  -  the  rij^t  to  examine  information  possessed  by  the  opposing  side 
before  or  during  trial. 

DISHONORABLE  DISCHARGE  -  the  most  severe  punitive  discharge;  reserved  for 
those  warrant  officers  (W-1)  and  enlisted  members  who  should  be  separated  under 
conditions  of  dishonor,  after  having  been  convicted  of  serious  offenses  of  a  dvil  or 
military  nature  warranting  severe  punishment;  it  may  be  awarded  only  by  a  GCM. 

DISORDERLY  CONDUCT  -  behavior  of  such  a  nature  as  to  affect  the  peace  and 
quiet  of  persons  who  may  witness  the  same  and  who  may  be  disturbed  or  provoked 
to  resentment  thereby. 


DISRESPECT  -  words,  acts,  or  omissions  that  are  ^onymous  with  contempt  and 
amount  to  behavior  or  language  which  detracts  firom  the  respect  due  Uie  audiority 
aiul  person  of  a  superior. 


?ASY  EVIDENCE  -  evidence  siqsplied  hy  writings 


and  documents. 
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-  control  of  property;  posseedon  of  property  with  the  ability  to  eserdse 
control  over  it. 


DRUNKENNESS  -  ( 1)  as  an  offense  under  the  UCMJ,  intoxication  which  is  sufficient 
sensibly  to  impair  the  rational  and  full  exercise  of  the  mental  or  phsrsical  fiunilties; 
(2)  as  a  defense  in  rdbuttal  of  the  existence  of  a  criminal  element  involving 
premeditation,  specific  intent,  or  knowledge,  intoxication  which  amounts  to  a  loss  of 
reason  preventing  the  accused  from  harboring  the  requisite  premeditation,  q>ecific 
intent,  or  knowledge;  (3)  as  a  defense  to  genoral  intent  offenses,  involuntary 
intoxication  which  amounts  to  a  loss  of  reason  inreventing  the  accused  firom  knowing 
the  nature  of  his  act  or  the  natural  and  probable  consequences  thereof. 


DUE  PROCESS  -  a  course  of  l^;al  proceedings  according  to  those  rules  and 
principles  which  have  been  established  in  our  qnstem  of  jurisprudence  for  the 
enforcement  and  protection  of  private  rights;  such  an  exercise  of  the  powers  of  the 
government  as  the  settled  maxims  of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual  ri^ts  as  those  maxims  prescribe. 


DURESS  -  unlawful  constraint  on  a  person  whereby  he  is  forced  to  do  some  act  that 
he  otherwise  would  not  have  done. 


DYING  DECLARATION  -  a  statement  by  a  victim,  concerning  the  circumstances 
surrounding  his  death,  made  while  in  extremis  and  while  under  a  sense  of  impending 
death  and  without  hope  of  recovery. 


RT.F.MENTS  -  the  essential  ingredients  of  an  offense  which  are  to  be  proved  at  the 
trial;  the  acts  or  omissions  which  form  the  basis  of  any  particular  offense. 


ENTRAPMENT  -  a  defense  available  when  actions  of  an  agent  of  the  government 
intentionally  instill  in  the  mind  of  the  accused  a  disposition  to  commit  a  criminal 
offense,  when  the  accused  has  no  notion,  predisposition,  or  intent  to  commit  the 
offense. 


ERROR  -  a  failure  to  comply  with  the  law  in  some  vray  at  some  stage  of  the 
proceedings. 

EVIDENCE  -  any  species  of  proof,  or  probative  matter,  legally  presented  at  trial, 
thnm£^  the  nwdium  of  witnesses,  records,  documents,  concrete  olgects, 
demonstratums,  ^.,  for  the  purpose  of  inducing  belief  in  the  minds  of  the  triers  of 
fMt. 

EgccuiJPATOHY  -  anjrthing  that  would  exxmerate  a  person  of  wrongdoing. 
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EXECUTION  OF  HIS  OFFICE  -  engagi^  in  any  act  or  service  required  or 
authorized  to  be  done  by  statute,  regulation,  the  ord«r  of  a  supmior,  or  militaiy 
usage. 


EX  POST  FACTO  LAW  -  a  law  passed  after  the  occurrence  of  a  fact  or  commission 
of  an  act  which  makes  the  act  punishable,  imposes  additional  punishment,  or  changes 
the  rules  of  evidence  to  the  disadvantage  of  a  party. 


EXTRA  MILITARY  INSTRUCTION  -  extra  tasks  assigned  to  one  exhibiting 
behavioral  or  performance  deficiencies  for  the  purpose  of  correcting  those  deficiencies 
throu^  the  performance  of  the  assigned  tasks;  also  known  as  Additional  Military 
Duty  or  Additional  Military  Instruction. 


FEIGN  -  to  misrepresent  by  a  false  appearance  or  statement,  to  pretend,  to  simulate 
or  to  falsify. 


FINE  -  a  type  of  court-martial  punishment  in  the  nature  of  a  pecuniary  judgment 
against  an  accused,  which,  when  ordered  executed,  makes  him  immediately  liable  to 
the  United  States  for  the  entire  amount  of  money  spedfted. 

FORMER  JEOPARDY  -  a  defense  in  bar  of  trial  that  no  person  shall  be  tried  for  the 
same  offense  by  the  same  sovereign  a  second  time  without  his  consent;  also  known 
as  Double  Jeopardy. 

FORMER  PUNISHMENT  -  a  defense  in  bar  of  trial  that  no  person  may  be  tried  by 
court-martial  for  a  minor  offense  for  which  punishment  under  Articles  13  or  15, 
UCMJ,  has  been  imposed. 

FORMER  TlsyriMONY  -  testimony  of  a  witness  given  in  a  dvil  or  military  court  at 
a  former  trial  of  the  accused,  or  given  at  a  formal  pretrial  investigation  of  an 
allegation  against  the  accused,  in  which  the  issues  were  substantially  the  same. 

FORb’jglTURE  OF  PAY  -  a  type  of  punishment  depriving  the  accused  of  all  or  part 
of  his  pay  as  it  accrues. 

GRIEVOUS  BODILY  HARM  -  a  serious  bodily  iqyurv:  does  not  indude  minor  iqjuries 
(sudi  as  a  blade  eye  car  a  bloody  nose)  but  does  indude  fractured  or  dislocated  bones, 
deep  cuts,  tom  members  of  the  body,  serious  damage  to  internal  organs  and  other 
serious  bodily  iiyuries. 

habeas  corpus  -  Tou  have  the  body";  an  ordm*  from  a  court  of  competent 
jurisdietkm  whidi  requires  the  custodian  of  a  prisoner  to  iq)pear  before  the  court  to 
show  cause  why  the  prisoner  is  confined  or  detained. 
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HARMLESS  ERROR  -  an  error  of  law  which  does  Ofife  materially  pr^dice  the 
substantial  ri^ts  of  the  accused. 

HA7ARD  A  VESSEL  -  to  put  a  vessel  in  danger  of  damage  or  loss. 

HEARSAY  -  an  assertive  statement,  or  conduct,  which  is  offered  in  evidence  to  prove 
the  truth  of  the  assertion,  but  which  was  not  made  by  the  declarant  while  a  witness 
before  the  coiut  in  the  hearing  in  which  it  is  offered. 

IN  CONCERT  WITH  -  together  with,  in  accordance  with  a  design  or  plan,  whether 
or  not  such  design  or  plan  was  preconceived. 

INCAPACITATION  -  the  physical  state  of  being  unfit  or  imable  to  perform  properly. 

INCULPATORY  -  anything  that  implicates  a  person  in  a  wrongdoing. 

INDECENT  -  an  offense  to  common  propriety;  offending  against  modesty  or  delicaqy; 
grossly  vulgar,  or  obscene. 

INFERENCE  -  a  fact  deduced  fi'om  another  fact  or  facts  shown  by  the  state  of  the 
evidence. 

INSANITY  -  see,  MENTAL  CAPACITY  and  MENTAL  RESPONSIBILITY,  infca. 

INSPECITON  -  an  official  examination  of  persons  or  property  to  determine  the 
fitness  or  readiness  of  a  person,  organization,  or  equipment,  not  made  with  a  view  to 
any  criminal  action. 

INTENnONAI  .LY  -  deliberately  and  on  purpose;  through  design,  or  according  to 
plan,  and  not  merely  through  carelessness  or  by  accident. 

IPSO  FACTO  -  by  the  very  fact  itself. 

JOINT  OFFENSE  -  an  offense  committed  by  two  or  more  persons  acting  together  in 
pursuance  of  a  common  intent. 

JOINT  TRIAL  -  the  trial  of  two  or  more  persons  charged  with  committing  a  joint 
offense. 

JURISDICTION  -  the  power  of  a  court  to  hear  and  decide  a  case  and  to  award  an 
iqip^nate  punishment 

KNOWINGLY  -  having  actual  knowledge;  consciously,  intelligently. 
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LASCIVIQUS  -  tending  to  excite  hist;  obscene;  relating  to  sexual  impurity;  tending 
to  deprave  the  morals  with  reqiect  to  sexual  relations. 

T.RSSBR  INCLUDED  OFFENSE  -  an  offense  neoessarity  included  in  Uie  offense 
charged;  an  offense  containing  some  but  not  all  of  the  dements  of  the  offense 
diarged,  so  that  if  one  or  more  of  the  elmnents  of  the  offense  charged  is  nd  proved, 
the  evidence  may  stiff  support  a  finding  of  guilty  of  the  included  offense. 

T.RWD  >  lustful  or  lecherous;  incontinence  carried  on  in  a  wanton  maimer. 

LOST  PROPERTY  -  property  which  the  owner  has  involuntarily  parted  with  by 
accident,  neglect,  or  forgetfulness  and  does  not  know  where  to  find  or  recover  it. 

MAtI'ER  in  aggravation  -  any  drcumstances  attending  the  commission  of  a 
crime  which  increases  the  enormity  of  the  crime. 

matter  in  extenuation  -  any  drcumstances  serving  to  mqilain  the  commission 
of  the  offense,  including  the  reasons  that  actuated  the  accused,  but  not  extending  to 
a  legal  justification. 

MATTER  IN  MITIGATION  -  any  drcumstance  having  for  its  purpose  the  lessening 
of  the  punishment  to  be  awarded  by  the  court  and  the  furnishing  of  grounds  for  a 
recommendation  of  clemency. 

MENTAL  CAPACITY  -  the  ability  of  the  accused  at  the  time  of  trial  to  understand 
the  nature  of  the  proceedings  against  him  and  to  conduct  or  cooperate  intelligently 
in  his  defense. 

MENTAL  RESPQNSTBn.TTY  -  the  ability  of  the  accused  at  the  time  of  commission 
of  an  offense  to  ippredate  the  nature  and  quality  or  the  wrongfulness  of  his  or  her 
acts. 

MTT.TTARY  DUE  PROCESS  -  due  process  under  protections  and  ri^ts  granted 
military  persoimel  hy  the  Constitution  or  laws  enacted  by  Congress. 

MTI^TTARY  JUDGE  -  a  commissioned  ofiicer,  certified  as  such  by  the  reqpedive 
Judge  Advocates  GSeneral,  who  presides  over  all  open  sessioiw  of  the  court-martial 
to  which  he  is  detailed. 

MIST  AID  PROPERTY-  property  which  the  owner  has  vpluntarily  put,  for  temporary 
purposes,  in  a  place  afterwiuris  forgottmi  or  not  easily  found. 
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MTfyrRIAL  -  discretionary  action  of  the  military  judge,  or  the  president  of  a  special 
court-martial  without  a  military  judge,  in  withdrawing  the  charges  from  the  court 
whore  such  action  appears  manifestly  necessary  in  the  interest  injustice  because  of 
drcumstanoes  arising  during  the  proceedings  whidi  cast  substantial  doubt  upon  the 
frdmess  of  the  trial. 


MITTGATTON  >  action  fay  prq;)er  authority  reducing  punishment  awarded  at  NJP  or 
by  court-martial. 


MORAL  TURPITUDE  -  an  act  of  baseness,  vileness,  or  depravity  in  private  mr  social 
duties,  which  a  man  owes  to  his  fellow  men,  or  to  society  in  general,  contrary  to  the 
accept^  and  customary  rule  of  ri^t  and  duty  between  man  and  man. 


MOTION  TO  DISMISS  -  a  motion  raising  any  defense  or  objection  in  bar  of  trial. 


MOTION  FOR  APPRQPRIATR  RRI..TEF  -  a  motion  to  cure  a  defect  of  form  or 
substance  which  impedes  the  accused  in  propm*ly  preparing  for  trial  or  conducting  his 
defense. 


MOTION  TO  SEVER  -  a  motion  by  one  or  more  of  several  co-accused  that  he  be 
tried  separately  from  the  other  or  otirers. 

NEGLIGENCE  -  unintentional  conduct  which  falls  below  the  standard  established 
by  law  for  the  protection  of  others  against  unreasonable  risk  of  harm.  The  failure  of 
a  person  to  exercise  the  care  that  a  reasonably  prudent  person  would  eimrcise  under 
similar  drcumstanoes;  something  which  a  reasonable  man,  guided  fay  those  ordinary 
considerations  which  ordinarily  regulate  human  affairs,  would,  or  would  not,  do. 

NQNJUDICIAL  PUNISHMENT  -  puwhment  imposed  under  Artide  15,  UCMJ,  for 
minor  offenses,  without  the  intervention  of  a  court-martial. 

NQNPUNrnVE  MEASURES  -  those  leadmiship  techniques,  not  a  form  of  informal 
punishmmt,  which  may  be  used  to  ftirthor  the  efiidenor  of  a  command. 

OATH  -  a  formal  external  pledge,  coupled  with  an  appeal  to  the  Supreme  Being,  that 
the  truth  will  be  stated. 


QBJECTIQN  -  a  declaratkm  to  the  effect  that  the  particular  mattm*  or  thing  under 
oonsideratXMi  is  not  dime  or  admitted  with  the  consent  of  the  ^qwdi^  party,  but  is 
by  him  cxmsidmred  improper  or  ill^pal,  and  referring  the  question  of  its  prqpriety  or 
legality  to  the  court 


OFFICE  HOIIRR  -  the  term  a|q)lied,  throu^  tradition  and  usage  in  the  Marine 
Corps,  to  noqjudkaal  puniahment  proceedings. 
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OFFICER  -  any  oommisaioned  or  warrant  officer  of  the  Armed  Forces,  Warrant 
Officer  (W-1)  and  above. 

OFFICER  IN  CHARGE  -  a  member  of  the  Armed  Forces  designated  as  such  by 
cqppn^riate  authority. 

OFFICIAL  RECORD  -  a  writing  made  as  a  record  of  a  fact  or  event,  whethmr  the 
writing  is  in  a  regular  series  of  records  or  consists  of  a  rq[>ort,  finding,  or  certificate 
and  made  by  any  person  within  the  Bcape  of  his  official  duties  provided  those  duties 
included  a  duty  to  know,  or  to  ascertain  throuf^  a|q[)ropriate  and  trustworthy 
channels  of  information,  the  truth  of  the  fact  or  event,  and  to  record  such  fact  or 
event. 

ON  DUTY  -  in  the  exercise  of  duties  of  routine  or  detail,  in  garrison,  at  a  station,  or 
in  the  field:  does  not  relate  to  those  poriods  when,  no  duty  being  required  of  them 
by  order  or  regulations,  militaiy  personnel  occupy  the  status  of  leisure  known  as  "off 
duty"  or  "on  liberty." 

OPERATING  A  VEHTCT.F.  -  driving  or  guiding  a  vehicle  while  in  motion,  either  in 
person  or  throu^  the  agency  of  another,  or  setting  its  motive  power  in  action  or  the 
manipulation  of  the  controls  so  as  to  cause  the  particular  vehide  to  move. 

OPINION  OF  THE  COURT  -  a  statement  a  court  of  the  decision  reached  in  a 
particular  case,  mqpounding  the  law  as  applied  to  the  case,  and  detailing  the  reasons 
upon  which  the  decision  is  based. 

ORAL  EVIDENCE  >  the  sworn  testimony  of  a  witness  received  at  trial. 

OWNER  -  a  person  who  has  a  ri^t  to  possession  of  property  which  is  superior  to 
that  of  the  accused,  in  the  14ht  of  all  conflicting  interests  therein. 

PAST  RECOT.I»FmnN  RP^CORnED  -  memoranda  prepared  by  a  witness,  or  read 
by  him  and  found  to  be  ocnrrect,  redting  facts  or  events  which  represmit  his  past 
knowledge  possessed  at  a  time  when  his  recollection  was  reasonably  firesh  as  to  tiie 
facts  or  events  recoded. 

PER  CURIAM  -  "by  the  court";  a  jhrase  used  in  the  report  of  the  opinion  a  court 
to  cfistinguish  an  oinnion  ai  t^  whcde  court  firom  an  cqpinkm  written  by  any  one 
judge. 

PERSE  >  taken  ahme;  in  and  oi itsdf;  inherentty. 

PERPETRATOR  >  one  who  actually  commits  the  crime,  dthm  by  hie  own  hand,  by 
an  animate  or  inanimate  agency,  or  by  an  innoowit  agent 
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PTJgAnTNO  -  the  writtOT  formal  indictmeiit  fay  which  an  aocuaed  ia  charged  with  an 
offense;  in  Military  Law,  the  charges  and  q;)ecifications. 

POSSESSION  -  actual  physical  control  and  custody  over  an  item  of  property. 

PRRFERRAT^  OF  CHARGES8  -  the  formal  accusation  against  an  accused  fay  an 
accuser  signing  and  swearing  to  the  charges  and  qiecifications. 


PRRJUnTCIAL  ERROR  -  an  error  of  law  witich  materially  affects  the  substantial 
ri^ts  of  the  accused  and  requiring  awrective  action. 


PRESUMPTION  -  a  fact  which  the  law  requires  the  court  to  deduce  from  another 
fact  or  facts  shown  fay  the  state  of  the  evidence  unless  that  fact  is  overcome  fay  (^er 
evidence  before  the  court. 


PRETRIAL  INVESTIGATION  -  an  investigation  pursuant  to  Article  32,  UCMJ,  that 
is  required  before  convening  a  GCM,  unless  waived  fay  the  accused. 


PRIMA  FAGTR  P.ASE  -  introduction  of  substantial  evidence  which,  together  with  all 
proper  inferences  to  be  drawn  therefrom  and  ail  applicable  presumptions,  reasonably 
tends  to  establish  every  essential  element  of  an  offense  charged  or  included  in  any 
specification. 


PRINCIPAL  -  (1)  one  who  aids,  abets,  counsels,  commands,  or  procures  another  to 
commit  an  offense  which  is  subsequently  perpetrated  in  consequence  of  such  counsel, 
command  or  procuring,  whether  he  is  present  or  absent  at  the  commission  of  the 
offense;  (2)  the  perpetrator. 

PRQBARI.R  CAUSE  -  (1)  for  ^>prehension,  a  reasonable  grounds  for  believing  that 
an  offense  has  been  committed  and  that  the  person  m>prehended  committed  it;  (2)  for 
pretrial  restraint,  reasonable  grounds  for  believing  that  an  offense  was  committed  fay 
the  person  being  restrained;  and  (3)  fin*  search,  a  reasonable  grounds  for  bdieving 
that  items  (xmnected  with  criminal  activity  are  located  in  the  place  or  on  the  person 
to  be  searched. 


PROVOKING  -  tending  to  incite,  irritate,  or  enrage  another. 

PROXIMATE  CAUSE  -  that  whkdi,  in  a  natural  and  continuous  sequence,  unbroken 
fay  an  effikimit  intorvening  cause,  jntMiuces  a  result,  and  witliout  whidi  the  result 
would  not  have  occurred. 

PROXIMATE  RRSin/T  -  m  wtawniMMy  fnrwawhU  rwailt  twrfiwrily  Minioriwg 
lade  of  care  conqilained  d*,  unlndeen  fay  any  udependent  cause. 
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PUNITIVE  AimfiT.PSS  -  Articles  78  and  80  thiou^  134,  UCMJ,  which  generally 
describe  various  crimes  and  offenses  and  state  how  th^  may  be  punished. 

PUNITIVE  DISCHARGE  -  a  discharge  imposed  as  punishment  by  a  court-martial, 
either  a  bad-conduct  discharge  or  a  dishonorable  discharge. 

RAPE  -  an  act  of  sexual  intercourse  with  a  female,  not  the  accused's  wife,  done  hy 
force  and  without  her  consent. 

REAL  EVIDENCE  -  any  physical  olgect  offered  into  evidence  at  trial. 

RRf!KT  .RSSNESS  -  an  act  or  omission  exhibiting  a  culpable  disregard  for  iJie 
foreseeable  consequences  of  that  act  or  omission;  a  degree  of  carelessness  greater 
than  simple  ne^igenoe. 

RECONSIDERATION  -  the  action  of  the  convening  authority  in  returning  the  record 
of  trial  to  the  court  for  renewed  consideration  of  a  ruling  of  the  court  dismissing  a 
specification  on  motion,  where  the  ruling  of  the  court  does  not  amount  to  a  finding 
of  not  guilty. 

REFERRAL  OF  CHARGES  -  the  action  of  a  convening  authority  in  directing  that  a 
particular  case  be  tried  by  a  particular  court-martial  previously  created. 

RELEVANCY  -  that  quality  of  evidence  which  renders  it  properly  applicable  in 
proving  or  disproving  any  matter  in  issue;  a  tendency^  in  logic  to  prove  or  disprove  a 
fact  which  is  in  issue  in  the  case. 

REMEDIAL  ACTION  -  action  taken  by  proper  reviewing  authorities  to  correct  an 
error  or  errors  in  the  proceedings  or  to  offset  the  adverse  impact  of  an  error. 

REMISSION  -  action  ly  proper  authority  interrupting  the  execution  of  a  punishment 
and  canceling  out  the  punishment  remaining  to  be  served,  while  restmng  any 
ri^t,  privily,  or  property  already  affected  by  the  executed  portion  of  the 
punishment 

REPROACHFin.  -  censuring,  blaming  discrediting,  or  disgracing  of  another's  life  or 
diaracter. 

RESISTINO  APPREHENSION  -  an  active  resistance  to  the  restraint  attempted  to 
be  impoeed  by  the  person  apprehending. 
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RFiTTRIfTnON  -  moral  restraint  imposed  as  punishment,  or  pretrial  restraint  tqpon 
a  person  fay  oral  or  written  orders  limiting  him  to  specified  areas  of  a  military 
mmtnand,  with  the  further  provision  that  he  will  participate  in  all  military  duties 
and  activities  of  his  organization  while  under  such  restriction. 

REVISION  -  a  procedure  to  correct  an  apparent  error  or  omission  or  impnq;)er  or 
inconsistent  action  of  a  court-martial  with  respect  to  a  finding  or  a  sentence. 

SAI.R  -  an  actual  or  constructive  delivery  of  possession  of  property  in  return  for  a 
valuable  consideration  and  the  passing  of  such  title  as  the  seller  may  possess, 
whatever  that  title  may  be. 

SEARCH  -  a  quest  for  incriminating  evidence. 

SEIZURE  -  to  take  possession  of  forcibly,  to  grasp,  to  snatch,  or  to  put  into 
possession. 

SEU-DEFENSE  -  the  use  of  reasonable  force  to  defend  oneself  against  immediate 
bodily  harm  threatened  by  the  unlawful  act  of  another. 

SELF-lNCRIMINATlON  -  the  giving  of  evidence  against  oneself  which  tends  to 
establish  guilt  of  an  offense. 

SET  ASIDE  -  action  fay  proper  authority  voiding  the  proceedings  and  the  punishment 
awarded  and  restoring  all  rights,  privileges,  and  property  lost  by  virtue  of  the 
punishment  imposed. 

SIMPI.E  NEGLIGENCE  -  the  absence  of  due  care  (i.e.,  an  act  or  omission  by  a 
person  who  is  under  a  duty  to  use  due  care  which  exhibits  a  lack  of  that  degree  of 
care  for  the  safety  of  others  which  a  reasonably  prudent  man  would  have  exercised 
under  the  same  or  similar  drcumstances). 

SQLICITATIQN  -  any  statement,  oral  or  written,  or  any  other  act  or  conduct,  eithmr 
directty  or  through  others,  which  may  reasonably  be  construed  as  a  serious  request 
or  advice  to  commit  a  criminal  offense. 


SPECIFICATIQN  -  a  formal  statement  of  specific  acts  and  drcumstances  relied  iq)on 
as  constituting  the  offense  charged. 


SPONTANEOUS  EXCIAMATION  -  an  utterance  ooncemii^  the  drcumstances  of 
a  rtartling  event  made  fay  a  nerson  while  he  was  in  such  a  oonditicm  of  exdtement, 
shock,  or  surprise,  caused  fay  his  partidpation  in  or  ofaeervarion  of  the  event,  as  to 
warrant  a  reascmable  infermioe  that  he  made  the  uttoranoe  as  an  impuldve  and 
instiimtive  outoome  ci  the  event,  and  not  as  a  result  of  deliberation  or  design. 
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STATUTK  OF  LIMITATIONS  -  the  rule  of  law  which,  unless  waived,  establishes  the 
time  within  which  an  accused  must  be  charged  with  an  offense  to  be  tried 
successfully. 


Sl’RAGGLE  -  to  wander  away,  to  rove,  to  stray,  to  become  separated  from,  or  to  lag 
or  linger  behind. 

STRIKE  -  to  deliver  a  blow  with  anything  by  which  a  blow  can  be  given. 


SUBPOENA  -  a  formal  written  instrument  or  legal  process  that  serves  to  summon 
a  witness  to  appear  before  a  certain  tribunal  and  to  give  testimony. 

SUBPOENA  DUCES  TECUM  -  a  formal  written  instrument  or  legal  process  which 
commands  a  witness  who  has  in  his  possession  or  control  some  document  or 
evidentiary  object  that  is  pertinent  to  the  issues  of  a  pending  controversy  to  produce 
it  before  a  certain  tribunal. 


SUBSCRIBE  -  to  write  one's  signature  on  a  written  instrument  as  an  indication  of 
consent,  approval,  or  attestation. 


SUPERIOR  COMMISSIONED  OFFICER  -  a  commissioned  officer  who  is  superior 
in  rank  or  command. 


SUPERVISORY  AUTHORITY  -  an  officer  mcerdsing  general  court-martial 
Jiurisdiction  who  acts  as  reviewing  authority  for  SCM  and  SPCM  records  after  the 
convening  authority  has  acted. 

SUSPENSION  -  action  by  proper  authority  to  withhold  the  execution  of  a 
punishment  for  a  probationary  period  pending  good  behavior  on  the  part  of  the 
accused. 


THREAT  -  an  avowed  present  determination  or  intent  to  iiyure  the  person,  property, 
or  reputation  of  another  presently  or  in  the  future. 

TOLL  -  to  suspend  or  interrupt  the  running  of. 

USAGE  -  a  general  habit,  mode  or  course  of  procedure. 

UiTER  -  to  make  any  use  of,  or  attempt  to  make  any  use  of,  an  instrument  known 
to  be  false  by  representing,  by  words  or  actions,  that  it  is  genuine. 

VERBATIM  -  in  the  exact  words;  word-for-word. 
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WANTON  -  behavior  of  such  a  hi^ily  dangerous  and  inexcusable  charactm*  as  to 
exhibit  a  callous  indilTerenoe  or  total  disr^;ard  for  the  probable  consequences  to  the 
personal  safety  or  property  of  oth^  persons;  heedlessness. 


an  ofilco’  of  the  Armed  Forces  who  holds  a  commission  or 


warrant  in  a  warrant  officer  grade,  paygrades  W-1  through  W-4. 


wnj.FTJT.  -  deliberate,  voluntary,  and  intentional,  as  distinguished  from  acts 
committed  throu^  inadvertence,  accident,  or  ordinary  negligence. 


-  contrary  to  law,  regulation,  lawful  order  or  custom. 
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